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HH late Privy Council of Scotland were pleaſed in March laſt, to iſſue out ge- 
neral Letters for citing of ſeveral perſons, to appear before them; And the 

fve Gentlemen who are concerned in the following Tryal, were of that number. 
They all appeared at the day to which they were ſummoned, and without any 
revious Examination were committed to the Priſon of Edinburgh, upon a War- 
rand bearing them to be ſuſpected of evil Practices againſt the Government. 
In May thereafter by a Warrand from the Privy Council of Great Brittain, the 
Gentlemen were carried from thence Priſoners to London, where upon their Arriv- 
al they were examined and committed to Newgate, and the Warrand for that Com- 
mitment ſigned by ſeveral of the Privy Council did bear, that the Priſoners were 


charged with High Treaſon upon Oath. 1 | 5 
It is certain, that the Precognitions taken before the Privy Council of Scotland, 


neither was, nor could in Law be taken upon Oath, and no other Information u- 
on Oath has ever hitherto appeared; Vet the Gentlemen were detained ſeveral 
ecks in Newgate, and then ſent down to the Priſon 4n dinburgb, where they re- 
mained till the 2 3 of November, that they were acquitted in manner mentioned in 
the following Tryal. e | EE | | 
Theſe Particulars arg very ſhortly ſet down, becauſe the Gentlemen do not de- 
ſgn by this to move any Complaint againſt particular perſons, but to lay beſore 
the World the Hardſhips they have met with, and the Grounds of the Commit- 
ment, thereby to introduce a Petition for their Damnages and Expences, and that 
ſome Law may be made for preventing the like in time coming. | 
And that this may the more plainly appear, this is ſpecially to be noticed, that 
the Liſt of Witneſſes given out with the Original Inditement, were generally the 
lame perſons who had been examined in the Precognition, and the Oaths of thoſe 
whom the Lord Advocat defired to be examined at the Tryal do vouch theſe fol- 
lowing Articles, Firſt, That the Gentlemen had no other Armes, than the Swords 
and Piſtols which they ordinarly carried with them when traveling, and that ſome 
of the Gentlemen and all the Servants (ſave one) had neither Swords nor Piſtols. 
Secondly, That they did not part from their Houſes till Wedneſday the 17 of March 
three days after Sir George Bing had returned to Edinburgh Firth, from chaſeing 
the French Fleet from the North Coaſt, and that the common Report of that Acti- 
on had come to theſe Gentlemen, while at home. 7hirdly, That the Gentlemen 
keept the High Ways in their travelling, and reſorted to publick places and great 
Towns, ſuch as Dunkeld, which lyes the contrary way from the Coalt ; And this of 
it ſelf was ſufficient to remove all grounds of Suſpicion. 
It is true, after the four Witneſſes whoſe Oaths are in the Tryal had deponed 
Her Majeſties Adyocat did inſiſt, that Major Graham and the other perſons 
Pho in the Inditement are lybelled as Aſſociats and Accomplices with the Priſon- 
ers, ſhould likewiſe be examined, as Witneſſes againſt them. . | 
The Priſoners, albeit Objections why theſe Witneſſes could not Le admitted were 
abyious, did gotwithſtanding incline. that theſe Objections fhould not be propon- 
ed, being cenſcious of their own Innocence, and not doubting the Integrity of 


theſe Perſons, whom the Lord Advocat would have examined. 
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But the Lawyers in Defence, whoſe duty did oblige them to manage tlie auf 
aſter the niceſt Rules in an Affair of ſo great Conſequence, were of an other 05 
nion, and did inſiſt upon theſe plain Objections. Firſt, That the perſons who g 
the Lord Advocat would now have admitted as Witneſſes, were lybelled against; 
Socii Criminis: But furder, the Lybel did bear expreſly; that as ſuch they wa 
declared Fugitives for the ſame Crime; And therefore could not be received as Wi. 
neſſes, unleſs they were previouſly pardoned and indemnified, which was conſy, 
nant to innumerable Precedents in the like cafes, and was truly never doubteq t 
be plain Law in Scotland. And next theſe Witneſſes were not given out in a Li 

to the Priſoners with the Lybel as the eleventh Article of the Regulations concer; 
ing the Juſtice Court eſtabliſhed by the 16 A? 3x/ Sef. 2d Parl. Cha 2d does er 
preſly require. | F/ * 
Theſe Objections were fully argued on both ſides,, and the Lords Commiſſion. 
of Juſtciary gave their Opinion, that the Witneſſes could not be admitted : So thy 
. it would be altogether ſuperfluous to inſert here the particular Arguments, made 
uſe of on that accaſion: The Sentence of that auguſt Court, where fo man 
Learned and Diſcerning Judges fit, will be a ſufficient demonſtration, that the 
Objections were well founded in Law. 9 
Her Majeſty's Advocate did indeed on this occaſiou ſhow an extraordinary con. 
cern, as if his Lordſhip did expect that theſe Witneſſes could have proven the 
Points of the Inditement, ſuſtained againſt the Priſoners ; but this will appex 
highly improbable, to any Man who underſtands that three of the Witneſſes, Mr 
Graham, Mr. Seton Touch's Brother, and Mr. Stewart, were in Company with the 
orher Witnetles, whoſe Depoſitions were taken, and are inſert in the followin 
Tryal, and fo could ſay no more than what theſe Witneſſes had already Deponed: 
And for the other Gentleman 7ames Malcolm, he did not ſo much as know the Pri. 
ſoners, and the Advocat had Examined him before the commencement of the Try- 
al; and he had declared that he neither had ſent, nor received any Meſſage from 
the Priſoners; and that he had not ſeen nor heard from his Brother in-Law, Mr 
Graham, ior ſeveral Weeks before the Invaſion, nor had ſent him any Meſſage : An! 
the Advocat having enquired if he was not aboard of the French Fleet, the time 
they were upon the Coaſt, He declared he was not; but that being .a Merchant 
and dealing in the Curing of Herrings, he was expecting a Ship with Bartel 
Staves, 'whereof Alexander Stevenſon was Maſter, from the Sound, which was 
to pals by the Port of Ely, near the place of Mr. Malcolm's Reſiderice, towards 
| Leith Road, and he was told by the Skippers and Seamen at that Port, and the 
32 ficers of the Cuſtom-Houſle there, that a Ship which was lying off the Port of 
woas Mr. Stevenſon's Ship, and therefore having opcnly hired a Boat and gone 
a of that Ship, and finding that it was not Mr, Stevenſon's Ship as was ſuppo- 
but a Fluſinger as the Maſter reported to the ſaid Mr. Malcolm: He immediately 
© returned aſhoar ; and my Lord Advocat being ſatisfied with the Examination, did 
not give out Mr. Malcolm as a Witneſs before commencement of the Tryal, which 
his Lordſhip might have done, and would certainiy have done, if there had been 

the leaſt view that Mr. Malcolm.s Teſtimony could have yeilded any Probation a- 

2ainft the Priſoners, | A 

From what is above ſaid, theſe things are manifeſt. Firſt, That ſuppoſing theſe 
additional Witneſſes had been adduced, it's highly improbable that they could have 
aid more than the other four who were Examined. 24ly, That theſe Witneſſes 
who were Examined, did emit their Declarations (tho not upon Oath) before the 
late Privy Council, and others appointed by them ſor taking of the Precognition ; 

ſo that what they Declared, could be the only ground'of the five Gentlemens Im- 

priſonment and Proſecution. And 3dly, It being likeways evident, that the Te- 

ſtimonies of the Witneſſes examined, which are to be found in the following Try- 
'al, did tend rather to the Gentlemens Vindication, than to load them, with any 
Crime, or the leaſt Suſpiſion of what is laid againſt them in the foreſaid Indit- 
ment. The conſequence of all is, that the Accuſation was plainly Vexatious, 
and the Hardſhips the Gentlemen have ſuffered upon the account of the ſame, un- 
der ſo mild and temperate a Government, are unparalelled. l 
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The PREFACE. 
T Occafion and Riſe of the enſuing Tryal i- ſo nottour, that — 


it may be ſufficient to Remark, That when in March 
Scotland was Threatned by an imminent Invaſion of French 
Enemies actually upon its Coaſt ; The Five Gentlemen 
Priſoners, after Defigned, with others their Complices, ſuch as, Ma. 
| jor William Grahame, George Seton Brother to the Laird of 
Touch, Alexander Steuart Uncle to Ardvorlich, and one Hay alia 
Fleeming Brother to the Earl of Wigton, were Reported to have got 
zogether, and Conveened in Arms with their Servants and Depender,, 
making Sixteen or Eighteen in Number, and that they Marched mo 
Suſpiciouſly from Place to Place, in the Shires of Stirling, Perth, 
and others Adjacent z Whereupon the then Council of Scotland 
thought fit to Enquire in the Matter, by Examining all ſuch as couli 
give any Light and Evidence therein, and by theſe Examination, 
the Gentlemens Conveening in Arms, and Trooping together from 
Place to Place-was ſufficiently Declared. And further, the publick 
Fame was, That they were got together in Correſpondence with the 
Invaders, and waiting for the Pretender, as was likeways Witneſſed 
by ſome others at that Time Examined. I 
Theſe Things moved the then Council of Scotland to Charge then 
to Compear ; and the Five after-mentioned Compearing, when their 
other Aſſociates withdrew and abſconded, they were Secured, and 
thereafter by Order Carried to London, where the Examinations 
talen againſt them being Confidered, They were | ſent back Priſoners 
zo Scotland, in Order to abide their Tryal ; Of which Tryal the 
Extract from the Records of Fuſticiary follows, 
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URIA FUSTICIARIA, S. D. N. Regine Tenta in 
Novo Domo Seſſioni Burgi de Edinburgh, Decimo 


quinto die menſis Novembris milleſimo Septingenteſimo 

Ofavo per Nobilem et potentem Comitem Georgium 

Comitem de Cromertie, &c. Fuiticiarium Generalem, et Honora- 

. biles viros Adamum Cokburne de Ormiſtoun Fufticiarium Cleri- 

cum, Dominos Joannem Lauder de Fountainhall, Gulielmum 

Anſtruther de Eodem, et Gilbertum Eliot de Minto, Magiftrum 

Robertum Steuart de Tillicoutrie, et Magiſirum Jacobum Erſkine 
de Grange, Commiſſionarios Fuſticiarii Dif. S. D. N. prop 


Curia legittime affrmata. 


Intran. 8 

James Stirling Laird of Reir. 
Archibald Seton Laird of Touch. | 
Archibald Stirling Laird of Carden, _ 
Charles Stirling Laird of Kippendavie, and 
Patrick Edmonſton of Newtown. 


Ndited and Accuſed at the Inſtance of Sir James Steuart Her Majeſties 
] Advocate, for Her Highneſs Intereſt, and as having Special Warrant 

om Her Majeſty for that Effect. That where, By the Law of GOD, 
and the Laws of this, and all other well Governed Realms, The Crime 
of Treaſon and Leſe-Majeſty, and the Treaſonable and Unlawful Riſing 
and Continuing in Arms, are moſt Attrocious and Heinous Crimes, Puniſh- 
able by Forfeiture of Lands, Life .and Eſtate, or- other Pains of Law. 
Likeas, by the Act of Parliament, 7a. 1. Par. 1. Cap. 3. It is Statute, 
That no Man, openly Rebel againſt the King's Perſon under the pain of 
Forfeiture of Life and Goods. And by the Act of Parliament, Ja. 2. 
* 6. Cap. 24. It is Statute, That who commit Treaſon againſt the 

ing's Perſon, or Majeſtie, or who Riſe in Feire of Weir againſt him, ſhall be 
puniſhed as Traitours, And 2 the Act of Parliament, Charles 2. Par. 1. 
Seſſ. 1. Cap. 3d. It is Declared to be High Treaſon for the Subjecta 
more or leſs upon any pretext, to Riſe and Continue in Arms, And to 
make Treaties or Leagues with Forreign Princes, or States, or amo 
themſelves, without His Majeſties ſpecial Authority firſt interponed. And 
by the Act of Parliament, Char. 2d, Par. 1. Seſſ. 2d. Cap. ad. It is 
Statute, That if any Perſon ſhall Plot, Contrive or Intend Death and De- 
trufion to the King, or Bodily Harm tending therets, or Deprive, Depoſe 
or Suſpend Him from the Stile, Honour and Kingly Name of this, or any 
other His Majefties Dominions, or Levy War, or take up Arms againſt Him, 
or any Commiſſionate by Him, or entice Strangers or others to Invade an 
of His Dominions, and Expreſs and Declare ſuch Treaſonable Intention, He 
[ball be Adjudged a Traitour, and puniſhed as in the caſe of High Treaſon: 
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Likeas, by the Act of Parliament 1702, Intituled, A& Recognizing Her 
Majefties Royal Authority, I is Declared, That it ſball be High Treaſo 
in any of the Subje#s of this Kingdom, by Writing, Speaking, or any other 
manner of way, To Diſown, Quarrel or Impugn Her Majeſties Royal Pow, 
and Authority, or Right and Title to the Crown, And by the AR of p 
| lament 1703, Intituled, Act, Aſſerting and Recognizing Her Majeſtic 
Authority, It is again Statute und Declared, That it foall be High Treaſon 
in any of the Subjects 2 Kingdom,” To Difown, Quarrel or Impupn Her 
Majefies Right and Title to the Crown of this Kinguom, or Her Exerdiſe of 
the Government, thereof. NEVERTHELESS, It is of verity, That the 
ſaid\Fomes, Stirling ot Keir, Archibald Seton of Touch, Archibald Stirling 
of Carden, Charles Stirling of Kippendavie, and Patrick" Edmonſton of New. 
town, all and each. of them were Guilty of the ſaid Crimes, in ſua far 185 
They. all, and each of them, ſhaking off all Fear of GOP, and Regard to 
Her. Majeſties Perſon,' Authority and Laws, upon 096 other of the 


* 


Days of the Months of February, March or April laſt, Mien an Invaſion 

of that part of Great Britain called SCOTLAND, was Threatned by an 
Enemy-Fleet of Ships with Forces, and an Army Aboard, ſent by the 
French King, or by the Pretender, who went ſome time Ly the Name of, 
The Prince of Wales, And now aſſumes to himſelf, The Name, Style 
and Title of King James, as King of Her Majeſties Dominions, with an 
manifeſt and open Defign to Invade Her Majeſties Dominions, and to De- 
{troy Her Majeſty and Her Good Subjects, at leaſt to Deprive and Depoſe 
Her Majeſty from the Style, Honour and Princely Name of theſe Her Do- 
minions, Did Convocate and Conveen in Arms with others their Accom- 
plices, ſuch as Major William Grahame, Alexander Steuart Uncle to 44- 
vorlich, George Seton Brother to the ſaid Archibald Seton, and Mr. Charles 
Fleeming alias Hay Brother to the Earl of Nigtoun, all fince abſconded, and 
upon the ſame Account Declared Fugitives ; And thus did Riſe and Con- 
tinue in Arms without Her Majeſties ſpecial Authority firſt interponed, 
and did Levy War and take up Arms againſt Her Majeſty. And farder, 
they having never before Qualified themfelves by any Mark of Good Af- 
fection to Her Majeſty or Her Government, Did at the time foreſaid, ga- 
ther themſelves together with their Accomplices in Arms, with Swords 
and Piſtols, and other Offenſive Weapons, in an open Correſpondence with 
the ſaid Enemies and Invaders at the very time of their faid Invaſion # 
And being ſo Convocate and Conveened in Arms, Did March in one Body 
or Company. with their ſud Accomplices ſeveral Days and Nights, to and 
from ſeveral places in the Shires of Stirling, Perth, and other Shires ad- 
jacent, on purpoſe to Encourage and Strengthen the faid Invaders, or at 
leaſt to raiſe Her Majeſties other Subjects in Rebellion againſt Her. Like- 
as for that End, They did openly Drink to the Good Health of their 
Maſter, as they called him, who could be none elfe, but the ſaid Pretender. 
And did by their ſaid Riſing in Arms, and open Correſpondence with Her 
Majeſties ſaid declared Enemies, and otherways, entice them and others to 
Invade Her Majeſties Dominions, to the Deſtroying of Her, and Her 
Good Subjects; At leaſt to Deprive and Depoſe Her . the Style, Ho- 
nour and Princely Name of Queen and Sovereign of this and Her other 


Dominions ;, Or at leaſt, thereby endeavour the Alteration of the Riga 
| * 0 
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of Succeſſion to the Crown, ſo happily by Law ſettled, upon Her Majeſt 
xd Her Succeſſors. By all which, They and each of them were Guile, 


Art and Part of the foreſaid Crimes of Treaſon, Rebellion and Leſe-Ma- . 


jeſty, at leaſt of Treaſonable Riſing and Conveening in Arms, without 
Her ' Majeſties ſpecial Authority firſt had thereto; At leaſt of a moſt 
Unlawful Convocation in Arms, in a moſt Dangerous and Threatning 
Seaſon, and in open Correſpondence with the ſaid Enemies and Invaders, 
to the Deſtruction of Her Majeſties Government, and of the Quiet and 
Peace of Her Dominions ; Which Crimes, all, or any of them being 
found Proven againſt all, or any of the fore-named Perſons, by the Ver- 
4& of an Aſſize before the Lords, Juſtice-General; Juſtice-Clerk, and 
Commiſſioners of Juſtictary, They, and each of them ought to be Con- 
demned by Sentence and Doom of the ſaid Lords Commiſſioners, to For- 
fult their Lands, Lives and Goods as Traitours, and be otherways Pu- 
niſhed in their Perſons and Goods, by the Pains of Law, to the Ex- 
awple and Terrour of others to Commit the like in time coming. Sic 
Subſcribitur. Fa, Steuart. 


Purſuer, | Procurators in Defence. 


Sir James Stenart of Goodtrees, Sir Patrick Home, 


Her Majeſties Advocate, Sir David Forbes. 
* Mr. William Carmichael one of Sir James Steuart, 
Her Majeſties Solicitors, Mr. Alexander Mcleod, 
Sir Walter Pringle, and © Mr. 1 Grabame, 
Sir Francis Grant, Advocates . Mr. Walter Steuart, 


Mr. Fobn Elphing fon, 

. Mr. Caline Mckenzie, 

| 5 Mr. Charles Cokburne, and 

a - +. e Mr. David Lauder, Advocates. 


My Lord Advocate, judicially produced Her Majeſties Letter, Autho- 
( 11zing and Requiring his Lordſhip to Raiſe, and Inſiſt in the foreſaid Pro- 
ceſs, whereof the Tenor follows, Stperſcribed thus. ANNE R. Right 
Truſty and well Beloved, We Greet you well. Whereas James Stirling 
Laird of Keir, Archibald Seton Laird of Touch, Archibald Stirling Laird 
' of Carden, Charles Stirling Laird of Kippendavie, and Patrick Edmonſton 
of Newtown, . Were about the time of the late intended Invaſion, Appre- 
' hended by Warrants for Suſpicion of Treaſon, and Treaſonable Practices 
* againſt Us, and Our Government; And have fince been Committed b 

Warrants for High Treaſon, Depoſitions upon Oath having been made 
* againſt them ; Our Will and Pleaſure is, And We do hereby Authorize 
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Commiſſioners of Juſticiary againſt them, and each of them, for the 
Treaſonable Practices wherewith they, or any of them are, or ſhall be 
Charged; And herein you are to take the Aſſiſtance of Sir David Dal- 
* rymple, Mr. William Carmichael, Sir Walter Pringle, and Sir Francis 
* Grant Advocates, or any Iwo of them if neceſſary, and who are hereby 
* Required to Concur with you als For all which this ſhall be 

your 
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and Require you to raiſe a Proceſs in the Ordinary Form, before the 


5 
« your Warrant. Given at Our Caftle at Windſor, the Nineteenth Day 
c 65 1708, in the Seventh Tear of Our Reign. By Her Majeſties Cut 
© mand, Subſcribed thus, SUNDERLAND. Directed on the Back 20 
Jo Our Truſty and well Beloved Sir James Steuart Our Advocate for 
Scotland. Which being Read in preſence of the ſaid Lords, Juſic. 


General, Juſtice-Clerk, and Commiſſioners of Juſticiary, They Ordaineq 
the ſame to be Recorded. Sic Subſcribitur. 


Cromertie I. P. D. 


_ Thereafter, there was a Petition preſented to the ſaid Lords, by Fame; 
Stirling of Keir, Archibald Sæton of Touch, Archibald Stirling of Cardin 
Charles Stirling of Kippendavie, and Patrick Edmonſton of Newtown, hum. 
bly ſhewing, That the Petitioners being Indited at the Inſtance of Her 
Majeſtics Advocate, for the Crimes of Treaſon and Leſe-Majeſty; A 
this being the Day of their Compearance and Tryal, They had accordin 
to the Privileges allowed to all the Liedges, and Contirmed by Ads of 
Parliament, made Choice of the following Lawyers, to appear before their 


' Lordihips in their Defence, vis. Sir Patrick Home, Sir David Forbes, 9. 
Sir James Steuart, Mr. Alexander Mcleod, Mr. Malter Steuart, Mr. Janes a 
Grabame, Mr. Colme Mckenzie, Mr. Charles Cokburne, and Mr. Joby E. 18 
phingſton. And it being alſo uſual in Caſes of Treaſon, That Lawyers are 6 
publickly Auhorized and Warranted to Manage the Tryals in their Pannels 2 
Defence: Therefore humbly craving, Their Lordſhips would be pleaſe 1 
to allow of the Petitioners Choice of the Lawyers above-mentioned, and a 
to Authorize theſe Gentlemen accordingly, as the ſaid Petition tear, 7 
Which being Conſidered by the ſaid Lords, They, by their Deliverance of 
thereon allowed ſuch Advocates as the Pannels ſhould think fit to imploy D 
to appear and Debate for them in the above-mentioned Inditement, the 
being already ſufficiently Authorized by Law for that Effect. Si: Sub tt 
ſeribitur. 1 Cromertie I. P. D. 

| n : 

Ihe ſaid Inditement being Read, and fully Debate viva voce, in pre- c 
fence of the ſaid Lords, Pannels and Aſſizers, The ſaid Lords, Juſtice- 1 
General, Juſtice-Clerk, and Commiſſioners of Juſticiary, Ordained the I 


Pannels to give in their Information thereon, betwixt and Wedneſdays 
Night next, And Her Majeſties Advocate to give in his betwixt and 
Fridays Night thereafter in Order to be Recorded, And continued the 
Dyet till Monday next at Nine a Clock in the Forenoon, and Or- 
dained the whole Aſſizers and Witneſſes to attend then, each of them under 


the pain of One Hundred Merks, and the Pannels to be carried back to 
Priſon. us | 


INFOR: 
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INFORMATION 
0 Tur the Laird of Keir, and others, 

oba Aainſt 
4.11 Mijeſlies Advocate. 


JT is alledged for the Pannels, denying always the Inditement, and haill 
[| Articles and Qualifications thereof. 1m. That the Inditement is not 
Relevantly Libelled, in reſpe& it does not condeſcend upon any ouvert 
Act or Deed done by them, that could poſſibly be ſtretched to infer the 
Pains libelled, and the Acts of Parliament libelled on, expreſly require 
ſuch Facts and Deeds to infer the pains of Treaſon therein- mentioned: 
As the Act 3d. Parliament 1. James 1. That none Rebel openly or notour- 
ly. And the AT 14. Parliament 6. James 2d. Bears, And if it happens 
any within the Realm openly, or notourly againſt the King to Rebel, or 
makes War againſt the Knig's Leidges, againſt bis Forbidding, &c. And 
the Af 2d. Sefſ. 2d. Parliament 1. Charles 2d. has theſe Words, And 
ſhall by Writing, Printing, Preaching, or other malicious and adviſed Speak- 
ing, expreſs or declare ſuch their Treaſonable Intentions, &c. And the 
A 1702 bears, That it ſhall be High Treaſon by Writing, Speaking, or 
any other manner of way to Diſown or Impugn Her Majeſties Royal Aut ho- 
rity, &c. Which Laws, and generally all Laws, als well as the nature 
of Crimes, require that the ſame ſhould be by expreſs Words, Writs or 
Deeds, and not {trained by remote Inferences and Conjectures: And in 
the preſent Caſe, there 1s neither Words, Writ or Deeds condeſcended on, 
that could poſlibly be drawn to infer the Crimes Libelled. 

ado. Whereas the Inditement bears, That the Pannels did Convocate 
and conveen in Arms with others their Accomplices, and ſo did riſe and 
continue in Arms, without Her Majeſties ſpecial Authority firſt Interpo- 
ned; And did Levy War, and take up Arms againſt Her Majeſty, e*c. 
It is Anſwered, That albeit Levying War againſt Her Majeſty, or Riſing 
and Continuing in Arms without Her Majeſties Authority, be undoubted] 
Treaſon when duly Qualified: Yet there is no Circumſtance of Fact, Word 
or Write condeſcended on in the Inditement, that can be imagined to in- 
fer a riſing in Arms, or Levying War againſt Her Majeſty: And albeit 
the Law 5tatutes anent Riſing in Arms jor Levying War generally: Yet 
in all Libels duely founded thereupon, the Subſumption muſt condeſcend 
upon particular Facts and Deeds capable to be found and conſtrued aRiſing 
in Arms. The Common Law expreſſes it thus, Qui injuſſu Principis bellum 


geſſerit deleFumve habuerit, exercitum comparaverit. And our Law Ad 75. 

Parl. 9. Q. Mary, Explains what it is to riſe in Arms, vis. That no man- 

wer of perſons attempt to do, or raiſe any Band of Men of War, or Horſe or 

| Foot with Culverings, Piſtolets, Picks, &. or other Munition bellical what- 

Jomever, for Daily, Weekly, or Monthly Wages, in any times to come, without 

Jpecial Licence in Write had of our ** Lady, and Her Succeſſors thereto. 
2 | 


And 


[8] 


And Sir George Mackenzie in his Obſervation on Ad ad. James 1ſt. Define, 
Riſing in Arms chus, The Riſing of Mew in Warlike manner by Muſtering the, 
or forming them in Companies, or Swearing them to Colours, Nor are theſe 
Qualifications by themſelves {ufficient, unleſs there be a formidable Num. 
ber. And therefore he cites the Caſe of MYeod of Afiut the ad. Februar 
1674, where the Lords of Juſticiary refuſed to ſuſtain the Articles wherein 
it was libelled, the raiſing of Men and diſpoſing of them under Colours 
to be relevant, except it were alledged, That they were an Hundred Men 
or upwards, and were under Colours, or Muſtered under Weekly or Daily 
Pay; Whence it is evident, that the Riſing in Arms muſt be by publick 
and nottour Appearance of Companies in Arms, fo as their Deſign and Op. 
poſition to Authority could not be doubted, whereof the leaſt ſhadow can. 
not be alledged in this caſe. i | 

3tio. Whereas the Libel bears further, That the Pannels did gather 
themſelves together with their Accomplices in Arms, with Swords and 
Piſtols, and other Offenſive Weapons, in an open Correſpondence with 
the ſaid Enemies and Invaders, at the very time of the Invalion. It is An. 
ſwered, That the ſaid Article anent Ccrreſpondence is not relevantly Li- 
belled, there being no particular Condeſcendence of any Acts of Cor. 
reſpondence paſt betwixt the Pannels and the Enemy, as is neceſſary to be 
condeſcended on for inferring the Crime libelled; Correſpondence with 
the Enemy in the Common Law, is thus expreſt, Quive hoftibus nuncium 
literaſve miſerit, ſignumve dederit feceritve dolo malo quo hoſtes conſilio Ju- 
ventur. And no ſuch Fact or Qualifications can ever be pretended or al. 
ledged in this caſe; And their Meeting together ſo few in Number of near 
Relations and Neighbours, as it was lawtul for them to do at all tins, 
ſo the accidental Circumſtance of an Imminene Invafion could never fer- 
der the ſame Unlawful, nor could their Travelling together for ſome, 
ſpace in the Countrey, be ſtrained to any deſign of encouraging Enemies 
or to raiſe the Subjects in Rebellion, whileſt they were no otherways Apr 
pointed or Attended, than as they and others of their CharaQer do uſually 
Travel in a moſt peaceable manner, . without giving the leaſt occaſion by 
Word or Deed, to any Rebellion or Sedition. And as there was nct 
then any Body of Men in Arms in the Kingdom, againſt Authority, to 
whom they could be imagined to Reſort; ſo it is an Evidence that they 
had no mind of Convocating themſelves againſt Authority, that they did 
not ule the means in their power by Convocating their Tenants and Fol- 
lowers in Arms, either for Aſſiſting themſelves, or giving Countenance 
and Encouragement to others on any ſuch Defigns. 1 | 

4to. Wheras the Libel mentions, That the Pannels did openly drink 
to the Good-health of their Maſter, as they called him; who could be 
none elſe but the Pretender. It is noways relevant, 1220. Becauſe the 
drinking of any perſons Health is not a Crime, there being no Law againſt 
It. 2do. There is no perſon named whoſe Health is ſaid to be Drunk, 
and therefore cannot infer any Crime; And the Gloſs put thereupon, 
That it could be no other but the Pretender, is only a Conjecture and 
uncertain Inference of the. Purſuers, which can be nowiſe ſufficient to fix 
a Crime upon others, who can only be anſwerable for what is clearly ex- 
preſſed and declared by them, by plain Words, Writes, or Deeds. 


#: wasReplyed for the Purſuer, 1avo. That the Libel was moſt relevant, 
in © far as it did expreſly bear, That the P2nnels did riſe and continue 
in Arms, without Her Majeſties ſpecial Authority” firſt interponed, and 
ihe ſaid AF 5th. Parl. 1ſt. Cha. ad. Declares it Treaſon to the SubjeFs, or 
any number of them more or leſs upon any ground or pretext whatſomever, to 
riſe and continue in Arms without his Majeſties Jpecial Authority 5 And the 
particular Qualifications and Circumſtances of their ſaid rifing in Arms, 
will appear from the Probation. te 0 

240. The Pannels riſing in Arms, leaving their own Houſes, and March- 


ing in a Body through the Shires of Stirling and Perth, in company with 


the other perſons mentioned in the Libe], whereof ſome have been ſince 
Denounced for not Compearance, to undetly the Law therefore, at the 
ame time that the Nation was Threatned by an Invafion of 'a French 
Fleet, with Land Forces Aboard, cannot be undetſtood to be upon any 
other Deſign,” than on purpoſe to Encourage and Strengthen the Invaders, 
and in an open Correſpondence with them, eſpecially whilſt the Pannels 
can adduce no reaſonable Cauſe for their ſo Convocating and Travelling 
together; And this was ſuſtained Treaſon in Caldwels caſe. 

3010. The Laws libelled on, do not only make actual Riſing in Arms, 
zud Levying War againſt the Soverglan, to incur the Crimes and Pains of 
Treaſon, but likewiſe any Attempt ſo to do; For any Attempt or Co- 
tus in the caſe of Treaſon, is to bepuniſhed with the fame pains as the 
conſummate Crime, as the Law ſays, Eadem enim ſeveritate volantatem 
ſceleris qua effeFum puniri Jura voluerunt; And Attempts are reckoned as 
Treaſon in the Acts above-mentioned. | 

4to. The Libel bearing Art and Part, is ſufficiently relevant, notwith- 
ſtanding rhe Generality thereof, ſuch Libels being expreſly ordained to be 
relevant by the Act of Parliament 151. Parl. 12. Ja. 6th. So that no Ob- 
jection can be ſuſtained againſt the Libel as Irrelevant, upon the account 
of the Generality thereof, ſince Art and Part is libelled, which takes off 
any Objection, for not particularly condeſcending upon the Pannels Ac- 
ceſion to the Crimes libelled. | 9385 | 

t is Duplyed for the Pannels to the Firſt, That albeit the Riſing in Arms 
without Authority be mentioned in General,to infer the Crime of Treaſon, 
fince the Law could not deſcend - to every particular Qualification, that 
might happen to infer Riſing in Arms to be Treaſon, but left the ſame to be 
Determined by the Judges competent; Vet the Purſuer of a Criminal Libel 
mult adduce ſpecial Qualifications, and circumſtantiate matter of Fact, that 
may be ſufficient to infer, That the Pannels did Treaſonably riſe in Arms, 


or otherways the Libel cannot be ſuſtained. For as it could not be allowed 


to libel in General, That a perſon is guilty of Murder, ſo no more can it 
be allowed to libel in General, That a perfon is guilty of rifing in Arms 
without Authority; The Propoſitions in theſe Libels being equally found- 
in Law, but the Subſumption muſt be cleared and qualified by circum- 
antiate Matters of Fact, inferring the reſpective Crimes, and if it were 
©herways, theſe evident Inconveniencies would follow. 

As imo. That the Pannels would be deprived of the bencfite of Ex- 
culpations, which could not ny be brought to meet with general Li- 
bels, whereas ſpecial e matters of Fact, might have been 

* e 1 eren more 
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more readily taken off by proper particular grounds of Exculpation 
whereby the Deeds condeſcended on, might be applyed to other reaſon. 
able Cauſes, that might wholly exclude the aim delinquendi, or dolus te. 
quiſite in all Crimes. ets | T's + 


— — 


2do. This Inconveniency would likeways be inevitable, That the Aſſize 
would become Judge of the Relevancy as well as of the Probation: For if 
the Libel bearing in General, the Pannels to be guilty ot riſing in Arms 
againſt Authority, ſhould be ſuſtained, and the „ left to be De. 
termined by the Probation, then the Aſſize would be Judges both of the Re. 
levancy and Probation z For they behoved to Determine, whether the Quz. 
ligcations ariſing from the Probation, did amount to a Rifing in Arms, or 
other Crimes, generally mentioned in the Statute, whence it might come 
to paſs, that Pannels might be put to the knowledge ot an Inqueſt upon 
irrelevant Crimes, and therefore Crimes ſhould be particularly ſubſumed 
as Sir George Mackenzie obſerves in his Criminals Tit. Libels Page 465. 
To the 2d. its Duplyed, That whether the Pannels Travelling tor ſome 
ſpace from their own Houſes, either for Diverſion or Buſineſs, in the meſt f| 
peaceable manner imaginable, had happened in the time of the threatned 
Invaſion or not, could never alter the nature of that Deed, ſince it can. 
not ſo much as be pretended, that they were verſantes in illicito: the 
Travelling in ſuch a peaceable manner fingly_ with Domeſtick Servants, 
being unqueſtionably allowed by Law. And this Defence of the Panncls 
Travelling in their uſual manner, and with their ordinary Equipage, was 
ſo evident of it ſelf, that the Purſuers acknowledged there could nothing 
culpable be inferred from it at other ſeaſons, but that the Crime now in. 
ſiſted on, was founded, in that their Meeting and Travelling was the time 
of the threatned Invaſion, when a Fleet of Enemies Ships was upon the 
Coaſtʒ And yet the Libel does not bear, That the Pannels knew of any ſuch 
Deſign, or that the French were actually upon the Coaſt, and without 
this: knowledge, the. Circumſtance which the Purſuers inſiſt chiefly to make 
the Crime was, as to the Pannels, no Circumſtance at all. So that the Li. 
bel ſhortly reſolves in the Pannels Travelling with their ordinary Equi- 
page, after their. uſual, way, in a peaceable manner, which neither! 
common Senſe, nor ia the Conſtruction and Interpretation of our Law, 
and Opinion of our Lawyers above-mentioned, can be pled a Riſing ir 
Arms againſt Her Majeſty or Government, or give. the occaſion of the lcall 
ſulpicion of any Intention that way: neither can ſuſpicions, albeit ther 
| , had' been more evident grounds for them, be fufficient to inter a Crime 
the Law ſaying expreſly, That ex: juſpitionibus nemo eſt dammandus, Leg 5 
F. de Pen. And whereas it is pretended, that the Pannels have given nd 
rea ſonable account of their Progreſs and March at that time, and therefor 
leaves place for the Purſuers Conjectures, the ſame is noways of an 
weight to fortifie the Purſuers Libel;z it being ſufficient for the Pannels t 
alledge, That the meeting of a. few G tl lemen, and Travelling witl 
Swords and Piſtols as they were hitherto 108 does not infer a Riling 1 
- Arras ; And to pretend that the Pannels ſhould, give ſpecial Accounts 
thèir Progreſſes, is pla inly to found. a Criminal Charge or Libel ſuper iq! 
' rendirg and ſo expreſly diſcharged by Law: And doubtleſs it is ſuffcier 
-terithe Pannels to ſay, that their Meeting or ravelling together — 
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ſuch ſmall Retinue, and in ſuch -peaceable and unprovided manner. 
could not give the leaſt Jealouſie to any perſon whatſomever, and if this De- 

* fence were not ſuſtained, the natural Liberty of the Liedges would be very 
much Circumſcribed, and no Man could be ſure, but the action of his 
Life which he intended ſhould be moſtInnocent,ſhoult! be the moſt Fatal, as 
concluding him under Treaſon and the worſt of Crimes. And the Practiqͥue 
in Caldwels caſe is greatly differenced from this, in that there was a con- 
{{derable Body of Men with all ſorts of Arms actually in Rebellion againſt 
the Government at the time, and that Caldmel with his Aſſociates, like- 
wiſe of a conſiderable Number, had intercepted common Polls, aud par- 
ticularly ſome Letters to the Earl of Eglingtoun a Privy Counſellour, which 
vas an Ouvert Act, and ſufficiently declated their bad Deſign, befides theſe 
teritences were reduced, and the perſons reſtored per modum Juitttiz. = 
To the 34. it is Duplyed, That albeit it be generally received by 
Lawyers, that Attempt or Conatus in Treaſon is puniſhable as Treaſon : 
that is never to be underſtood of a naked deſigu or adus animi; The 
Law ſaying expreſly, that Cogitationis peuam nemo patitur Leg. 18. ff. de 
pen. and neminent no male facere voluit plecti equum eſt niſt quod fadlum 
volt etiam fecerit. But that Voluntas ot Conatus mentioned in Law, muſt 
dreak out into an external Act, if not conſummating the intended Crime, 
at leaſt inchoating the ſame, ſo as to become a Deed obvious to the ex- 
ternal ſenſes, before it can be ſubjected to the Cenſure of humane Laws. 
And albeit Dotus or Propoſitum be requiſite in all Crimes, yet not as it is 
latent im the mind, but as it is expreſt and declared by an external act. And 
{6 Matrhens de Crime. in Proleg ſays, Dolo contrabi cri men dixi mut, per dolum 
item fucłum doloſum intelligi mus ʒ As it is clear by the exprels Statutes 
ibelled upon, particularly the ſaid” AF 24d. Sef ad. Parl. 1ſt. Cha. 24. 
That Treafonable Intentions ſhould be expreſſed and declared by Writiug, 
Printing, or adviſed ſpeaking, before the ſame can be ſaid to. have in- 
ned the pains mentioned in the Act; yea even where there Was Writing 
aledged Pop, Jet in Mt. Robert Caddels caſe, that was not found ſuffici- 
at to intel the Crimes in the Statute, unleſs it ſhould have been qualified, 
chat the Writing was publiſhed and out of the Writers hands, whereby the 
Atempt would become manifeſt, & in the caſe of an Ouvert Act, which was 
tity point an Which Balmerino's Tryal proceeded; and without yhich, no 
Crime"&ould have been found àgainſt him. And in the preſent Caſe, as 
the" Panflels Had truly no manner of ill deſign, ſo no external Act 
whatlomever is, or can be condeſcended on, either of Word or Deed that 
Iufers any deſign of the Pannels to oppoſe Authority, or act any thing con- 
rair to Law, or their duty to the Soveteign; for as they uſed their na- 
ral andi ſocent liberty of Travelling in a peacea ble manner with their 
tear Relations and Neighbours, for their Diverſion or Buſineſs, ſo when 
they were called by Authority they did not abſent or withdraw them- 
klves, but readily appeared and gave obedience, upon the firſt Citation. 
To the Fourth, it is Duplyed, That the Libelling of Art and Part, is not 
ficient to exclude the Objection upon the Generality of the Libel, be- 
auſe Art and Part relates to the particular Criminal Facts, and Qualifica- 
ions thereof libelled, and includes an Alternative, that the Perſon com- 
tained upon, was either Actor, or Art and Part of the Criminal Facts and 


C 2 Deeds 


. Lex 37 


| 62 | 
Deeds particularly libelled : Which General and indefinite Qualification- 


Acceſſion, Law and Cuftom has not allowed, without a more ſpec; 
CG neforn dence of. the Parties Acceſſion to the Deeds libelled, which 5 
could o ly be certainly and diſtinctly known by the Probation ; But ſtill 
That does not take off the neceſſity of ſpecial Condeſcendences of the 
Qualifications that make up the principal Crime libelled, without which 
Pannels could not have the Benefite of Exculpations, nor could the Rele- 
vancy be determined by the Judges, but remitted with the Probation to 
the Aſlize, which always has been cautiouſly. Shunned as of Dangerous 
Conſequence :. And in the preſent Caſe, the ſuſtaining of the Li. 
bel in the Generality thereof above. mentioned, would be a moſt dangerous 
Preparative, it being Evident, That if a few Gentlemen Meeting, and 
Travelling together with their ordinar Retinue and Equipage, which is 
generally with Swords and Piſtols, could be thought to fall under the Ad 
of Parliament, of Rifing in Arms without the Sovereigns Conſent, 
no Gentleman ot the Kingdom could be Free from Grounds of a Criminal 
Proceſs, if the hearing ſuch Weapons ſhould be conſtrued a Rifing in Arms, 
and Few or Many making no difference as the Purſuer contends, it would 
neceſfarly follow, That two or three Perſons meeting or travelling with 
Swords and Piſtols might be lyable to a Proceſs of Treaſon, as riſing in 
Arms without Authority, which were moſt abſurd, and of dangerous con- 
ſequence to the Liedges : And as no Company can ever be found to have 
met and travelled in 2 more peaceable and inoffenſive manner than the 
Pannels have done, doing no Injury by Word or Deed, to any Perſon 
whatſomever, and travelling in ſuch a fimple manner, as did exclude all 
imaginable Jealouſy, of their having any Warlick Deſigns, or creating the 


leaſt Diſturbance to themſelves or others, and giving a ready Obedience m ag 
when called by Authority on a ſimple Citation: So they ought to be ers! 
ſoilzied from the ſaid Groundleſs and Irrelevant Libel. | --26 GOD 
The Pannels ſhall not take up the Lords time in Informing more pari Her c. 
cularly upon the other Circumſtances of the Libel, ſueh as Drinking « when 
Healths, Correſpondence and Enticeing of the 1 by reaton th rhen 
My Lord Advocate, did not inſiſt upon theſe in the Debate, but on ons o 
retended to have libelled them as Aggravations, which is of no mome f Ilood, 
in a Proceſs of Treaſon, and can be of no manner of Effect in this CA Nong 
where the Crime libelled is ſo manifeſtly elided. Sic Subſcribitur, ſeem tc 
AF | | | 5 Alexr,- Mcleod. lt is 
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INFORMATION 


For Her Majeſties Advocate, 
0 Asainſt 
The Lairds of Keir, Touch, and others, nom 
Priſoners in the Tolbooth of Edinburgh. 


ER Majeſties Advocate, holding the Inditement as repeated, and 
here premiſed,before he offer to Anſwer and Remove the Exceptions 
and Objections made againſt it for the Defenders; takes Leave to Re- 
member what cannot well be Forgot, That the ocecaſion of the preſent 
Tryal was an actual Invaſion of an Enemy-Fleet, with French, Iriſh, and 
Popiſh Forces Aboard, in March, laſt, Threatning and Imminent upon Our 
Coaſt to Deſtroy Her Majeſty, and all Her Good Subjects, and Ruine 
Our Religion, Laws and Liberties. | 

Which Invaſion was the more formidable, That it was intended and 
carried on by Papiſts and French, and by Iriſh Papiſts, the Dregs of 
both, which are certainly the worſt Characters that can be apprehended in 
in Enemy. . 33 | 

While NR ſtood thus Threatned by ſuch Enemies that had riſen 
up againſt us, and were ready to Swallow us up Quick, So that the Wa- 
ters had Overwhelmed us, and the Stream had gone over our Soul, if 
GOD had not appeared for us; And Her Majeſty, by His Bleſſing upon 
Her careful and moſt vigilant Conduct, interpoſed for our Delivery, aud 
when the Enemy was upon our Coaſt, and ready to enter our Firth, and 
when all good Men were in the greateſt ſuſpence of the ſadeſt Apprehen- 
tons of what might enſue, by turning our Countrey at leaſt to a Field of 
Blood, and Scene of all Confuſions and Miſchiefs : Yet there were found 
mongſt us, even among Scots Proteſtants, a Knot of Men who may juſtly 
fem to have wiſhed and longed for that which all Men beſides feared. 

It is now indeed made an Argument to exculpate, That they were ſo 
ſew, and yet it may far more reaſonably. be Wondered, That there was 
p much as one Man to be found of ſuch a Deſperate Reſolution and 
radiice. TT i 

The Five Gentlemen now in the Pannel, being of the Knot mentioned, 
b ſoon as this Invaſion was noiſed Abroad, and when it was brought jus 
hon our Coaſt, then they think fit to leave their Houſes, and going with 
lteir Horſes and Servants, and all well Armed with Swords and Jiſtols, 
ud other Invaſive Weapons, They riſe and continue in Arms, without 
wy lawful Authority interpoſed : And thus appearing ii Arms, and 
Marching from Place to Place in ſeveral Shires, and for ſeveral Days and 
Nohts, as it were in Correſpondence with the foreſaid Livaders, did what 
u them lay, (if not to riſe to their Aſſiſtance at leut) to Diſturb Her 
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nel ſhould be brought to this preſent Tryal. 
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Majeſties good Subjects, from the Oppoſition and Defence that was at that 
time ſo Neceſſary. BYE: 

Its true, when their Hopes were diſappointed, then they ſhrunk Home and 
ſuch of them as had more to Loſe thin they knew how to ſave otherways 
Compeared and Rendered when called, while others of them that had no 
more Guilt, but leſs to Loſe, thought fit to Retire and Abſcond : Where. 


upon Her Majeſty moſt juſtly Ordered, That the Perſons now in the Pan. 


The Inditement Exhibite againſt them, founds upon moſt plain and 
poſitive Laws and Acts of Parliament, That none Rebel openly again 
the King's Perſon or Government, That none Levy War and take tp Arm; 
againſt the King and His Government; And that for any of the Subject 
more or fewer to Riſe and Continue in Arms upon any pretext, or tg at. 
tempt the ſame without His Majeſties ſpecial Authority firſt interponed, it 
ſball be High Treaſon , And that if any Levy War, or take up Arms 4. 

6 þ the King, or Intice Strangers or others, to Invade, and xpreſs and 
Dec are 7 Treaſonable Intentions, He ſhall be Adjudged à Traitor, and 
Puniſhed as in the caſe of High Treaſon. And then the Inditement ſubſumes 
in the very Terms of the Law, That at ſuch a time, and in ſuch 4 may. 
ner, and with the other Circumſtances mentioned, The Defenders did 18. 
ally Riſe and Conveen, and continue in Arms without Her Mojeſties ſoe- 
cial Authority firſt interponed, which in Law is juſtly conſtrued to be the 
Levying of War, and taking up Arms againſt Her Majeſty, and did plainh 
appear to be in a real Correſpondence with, and for the Encouragement of tis 
French Invaders, whom thereby, and f they did Intice to the lu. 
vading of Her Majeſties Dominions, and the Deſtroying of Her and al Her 
Good Subjetts , Of which Crime the Defenders being Actors, Art or Part, 
ougbt to be Puniſbed with the Pains of Law, 

To this Inditement, The Defenders made Anſwer, Denying the Crime 
libelled with all its Qualifications, 'That the Inditement is not Relevan, 
in Reſpe& it doth not Condeſcend upon any Ouvert Act or Deed, tha 
can be ſtretched to Infer the Crime, or any Treaſonable Intention; An 
that all the Acts of Parliament libelled upon, require ſach open Facts an 
Deeds; And the A of Parliament, K. Char. ad. Par. r. Seff. 2. Require 
expreſly, That by Writing, Printing, Preaching, or other Malicious and 41 
viſed Speaking, ſuch Treeſonable Intentions ſhould be Expreſſed or Declat 
ed, Nothing of which can be found in this Cafe. 

To which it is Replyed, 1. That it is granted, That neither inwart 
Thoughts nor Intentions, unlefs ſome way Expreſſed or Declared can þ 
made Criminal, and far leſs Treaſonable; But on the other Hand, whe 
the Law and Acts of Parliament does fet down a fpecifick palpable Deed 
bach as Rifing and Continuing in Arms, which is viſibly an open Ouvet 
AQ, and requires no more for the Declaring of the Rebels Intention, ſa 
his ſo Rifing and Continuing in Arms, without having Her Majefties A 
thority 1tzerponed:; What more can be Required, either as to the Ouvei 
AQ, ſince the Fad it felf is truely and openly ſuch, or as to the Certain 
of the Parties tatention when tlie Law hath Aſcertained it, vis. oY tl 
want of Authority, which is plainly the preſent Cafe. But 240. It ist 
be adyerted, That our Old Laws libelled upon, do indeed bear open an 

| noto 


[15 3 


notour Rebellion: As likeways, The Levying of War againft the King and 
bis Perſon and Government : But theſe Laws having been found lyable 


when in the Year 1661, this came to be Conſidered, and the Parliament 
Judged fit to Aſcertain and Define the Crime of Treaſon, fo as every Man 
might moſt plainly underſtand it, and that there could be no place for any 
of the former Evaſions, The Act of Parliament condeſcends upon Riſing 
and Continuing in Arms, as the very open and Ouvert Act requiſite to the 
Crime, and withal fixes the Treaſonable Intention, upon this one Qualifi- 
cation, That the Rifing and Continuing in Arms, is without His Majeſties 
Authority interponed, a Negative that proves it ſelf, and requires no other 
Evidence. 3tio. As to what the Act of Parliament, Char. 2. Par. 1. Sef.. 
2. Cap. 2. Requires, That ſuch Treaſonable Intentions ſhould be Expreſſed 
and Declared, theſe Words are plainly ſubjoyned to a long Enumeration 
of ſeveral points and kinds of Treaſon, and are certainly only to be apply- 
ed to the Caſes wherein the Intention may be doubtful, but can never in 
any Good Senſe or Reaſon be applyed to fuch Deeds, as the Law it ſelf 
Declares to be open, and to Import the Intention, ſuch as Riſing and Con- 
tinuing in Arms, Levying of War, or Taking up Arms, where both the 
Deed and the Intention are manifeſt, and by Law Declared and Condem- 
ned; And in effect to alledge, where there is an open Riſing in Arms, or 
a Levying of War, or the Maintaining a Fort or Gariſon, That yet the 
Intention ſhould be defiderate, where the Law requires no more to prove, 
but that it is done without Authority, is viſibly abfurd, 

Secondly, Where it is Objected, that albeit Riſing and Continuing in 
Arms without Her Majeſties Authority be undoubtedly Treaſon, yet it 
muſt ſtill be Qualified by ſome Circumſtances of Fact, Word or Write to 
infer the Intention; And to libel Rifing in Arms is but General, and it 
ought to be cleared by ſome particular Fact and Deed libelled, to make 
the Rifing Criminal; Thus the common Law ſays, Qui injuſſu principis 
helm geſſerit, delectumve babnerit exercitum Comparaverit, &c. Aud 
ow Act of Parliament, Q. Mary, explaines the Matter, viz. That no Man 


tl Arms, for Daily or Monthly Wages without ſpecial Licence, e. 

Io all which it is Anfwered, That its Granted by the Defenders, That 
Uuang and Continuing in Arms, if duly Qualified to be againſt Her Maje- 
ty, is undoubtedly Freafon : But then is it not as evident, That all the 
Qualification ' that the Act of Parliament F is, That the ſawe be 
tone without Her Majeſties Authority; So that where the Qualification 
8 fo plainly Defined, to ping a any farder, is to Impoſe on che Law. 
ſts true, that the Act Queen Mary ſpeaks of Raifing of Bands of Men of 
Weir, and keeping them under Pay, and the Common Law may allo have 
omctAirig of that Nature; But if the Act of Parliament 1661 thought 
it ſo far to Secure the Prerogative, as to Cut ſhort and forbid all Riſing 
n Arms without Her Majeſties Authority, under the pain of Treaſon, is 
wt this" plain Law, which the Defenders could neither miſken, nor 
Weht 10 have Tranfgreſſed. 25 25 
= The. Caſe of Ain is much inſiſted in, That it was not found 


to the very Exceptions that the Defenders now make againſt the Inditement, 


Laiſe Bande of Men of Weir on Horſe or Foot, with Piſtols and other belli- 
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to be a Treaſonable Riſing, unleſs there had been more than an Hundreg 
Men conveened, and Muſtered under Colours and Pay. But 1mg A 
Practick cannot Change the Law; 2do. The Reaſon of that Practick! 
manifeſt, viz. That Aſſints Convocation was covered with another Colom 
and Pretext, and was certainly not againſt the Government; and there. 
fore the ſaid Qualifications were required, which doth 10 ways hold in 
this Caſe. | 

For to Deal plainly, and to cut off all the Defenders Groundleſz 
Pretexts, That they were only Innocently Conveened, That they had oo 
Arms, but ſuch as are Ordinary and Allowed to Gentlemen in their Tz. 
velling, That they were only a ſmall Number of Friends and Neighboy; 
for their Diverſion and Recreation, That they had no Correſpondence 
with the Invaders, tho their Meeting and Travelling together happened 
about that Time. And Laſtly, That if they ſhould be Overtaken on the 
Fact and Deed libelled againſt them, none could be in Safety to Travel 

with Arms, even in the ſmalleſt Company. Fre "Joy 
To all this it is Anſwered, 10. For all that the Defenders have alledged 
or can alledge for Excuſe, yet their Meeting and Marching in Arms,at the 
Time and Mauner that they did, is generally under this Prejugee by al 
that ever heard it, That it was at leaſt the height of Folly, and had the 

worſt of Appearances. h 1 

But 240. If the Defenders would have the Deed to be conſideted with 
all its Circumſtances, it is not declined ; now as to the Deed it ſelſ, it is 
open and palpable, viz, Riſing and Continuing in Arms. 2do. It has all the 
Qualification that Law requires to make it Criminal, viz. That it was without 
Her Majeſties Authority being Interponed. But 3tio. Admit of all the Cir. 
cumſtances that the Defenders can alledge for alleviating,are they not ody 
bare Suppofition and Queſtion? What if they met by Re-incounter ? What 
if they met for Diverſion? Are not ſuch Meetings ordinary ? And what 
was acted by them againſt the Government? All which do not import fo 
much as one poſitive colourable Excuſe, whereas to conſider the Decd 
certainly condemned in Law on the other ſide with its undenyable Cir- 
cumſtances, viz: That the Defenders left their own Houſes, having no 
juſt Occaſion to invite them Abroad, That they met in ſuch a Com. 
pany as perhaps all of them never met before, That they met well moun- 
ted, and with Swords and Piſtols of all ſorts, better appointed than molt 
Men that go to War ; That they were thus well monnted and Armed, 
beyond what the Law and Act of Parliament 1693, allows to Men of their 
Faſhion, there being none of them Qualified to the Government ; That 
all this happened when the Invaſion was Generally known and juſt upon 
our Coalt. That they Marched backward and foreward for ſeveral Days 
and Nights, as it were Hovering in expectation of what they look d after, 
That they did nat at all Diſſolve and go Home, until their hope of the 
Invaſion was loſt, and that fince ſeverals of them have Abſconded. Can 
any, Man lay and reflect upon theſe things together, but he mult 
ſay, That beſides their being clearly Guilty in the Terms of Law, as ha- 
ving Riſen and Continued ia Arms without Her Majeſties Authority, which 
in the Conſtruction of Law, is to Levy War againſt Her Majeſty, their 
Intention was as Treaſonable as the Law preſumes 3 So that upon 3 
; whole 
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il Conſequence or Inconvenience, ſince every ordinary Meeting bears its 


in the ordinary manner accuſtomed by Gentlemen Travellers, It is already 
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hole, this Judgment may be both righteouſly and ſafely paſt in this 
matter, vis. That their Riſing and Continuing in Arms at the Time and 
in the Manner, and with the other Circumſtances libelled without Her Ma- 
ities Authority firſt interponed, was Treaſon, unleſs they could Excul- 
ate, by at leaſt ſome colourable or probable Pretext, which they never 
dau prove, or have lo much as alledged. 


Nor could a Judgment of this nature ſo clearly founded, be of the leaſt 


own Excuſe, nor can indeed a lawful Meeting of this fort be found with- 
out Excuſe 3 And further, it would ſecure the Government according to 
the true Intention of the Law, againſt all ſuſpicious and evil Deſigns, 
and Attempts in time coming. 

The Defenders object, That the Inditement doth not libel relevantly 
»5 to the point of Correſpondence with the Invaders, which ſhould be 
qualified by a Condeſcendence on the particular Ads of Correſpondence ; 
and as the Common Law expreſſes it, That Hoſtibus nuncium literaſve 
niſerunt, ſignumve dederunt, feceruntque dolo malo quo hoſtes conſilio ju ven- 
"Io which it is Anſwered, if Correſpondence with Invaders, had been 
the principal Crime libelled, the Defenders might have contended for 
ſuch a Condeſcendence, quo modo, they correſponded z But when the Cor- 
reſpondence is only libelled, viz. an open and real Correſpondence, by 
their Riſing at the ſame time in Arms without Authority, that a Foreign 
Enemy was actually Invading; This real Correſpondence or this Cor- 
reſpondence in re ipſa, is more than ſufficient to make out the Preſumption 
of Law, vis. That their Riſing and Continuing in Arms without Autho- 
rity, was plainly againſt Authority. If at the time of the Invaſion, ſome 
Hundreds of Diſaffected Perſons had got together in Arms, would it have 
been doubted, but that their getting together at that time in Arms, with- 
out Her Majeſties Authority, was really to Correſpond with the Invaders, 
and to Countenance and Encourage them in their Invaſion. If then all 
the difference be, That the Defenders did Conveen in a ſmaller Number, 
it only remains to be conſidered, That the Act of Parliament doth ex- 
preſly declare againſt any Number, their Riſing and Continuing in Arms 
without Authority, and that the ſame is Treaſonable, which fully reaches the 
Number libelled. | 

As to what is added of their being fo ſmall a Number, and only Armed 


anſwered, and withal, it is certain, that the greateſt Miſchiefs may have 
their Riſe from ſmall Beginnings. And as for the Defenders, they were 
very early in their Appearance, and viſibly did what in them lay, both to 
encourage the Invaders, and to raiſe an Inſurrection in the Countrey; and 
it was only the Goodneſs of GOD, and Her Majeſties vigilant Conduct, 
that cut off both their further hopes, and the increaſing of their Numbers, 
_— might have been infallibly expected, if the Invaſion had ſuc- 
ceeded. 
The Defenders take notice of that part of the Inditement, which al- 
ledges, That they did openly drink the Good-health of their Maſter, wp 
E cou 
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could be none elſe but the Pretender, which they alledge is noways tele 
vant to infer the concluſion of the Libel. 

To which it is Anſwered, That the foreſaid Drinking having been on. 
ly mentioned in the Libel, for a further Illuſtration of the Detenders In. 
tentions; It is granted that per ſe, it is not relevant to infer a Crime 
But ado. Being joyned with the other Circumſtances above mentioned 
even in its doubtful ſenſe, it cannot be denyed to import a further Dit. 
covery of theſe Gentlemens Intentions, in Appearing and Continuing in 
Arms without Authority, which in effect is the principal Crime, (ug. 
ciently declared by the Act of Parliament it ſelf, tho it were not admini. 
culate by this and the other Circumſtances above- mentioned. 

The Defenders go on to Reſume and Anſwer the Charge brought againg 
them; but the whole of the matter being above abundantly cleared, it 
may ſuffice to notice, that they {till inſiſt, That the Riſing in Arms fl. 
belled without Authority, is but General, and fo could not infer the 
Crime of Treaſon, unleſs more particularly qualified; whereas it is cer. 
tain, That the Riſing in Arms is a ſpecifick Act, which if libelled circum. 
ſtantiately as to Time and Place, as it here is, makes a moſt particular 
Libel ; And for qualifying the Intention of the Act, and of the Riſer, 
all that the Law requires is, That the Riſing and Continving in Arms be 
without Her Majeſties Authority firſt inter poned, which in the Conſtructi. 
on of Law, is to Levy War againſt Her Majeſty. 

The Defenders alledge, That to libel Riſing in Arms in General, is no 
better than to libel Murder in General; But if Murder be libelled cir. 
cumſtantiately as to the Perſon Murdered, and the Time and Place, the 
Libel is no doubt particular and relevant, without any further Quz- 
lification; What then ſhould hinder, why Riſing and Continuing in Am- 
circumſtantiately libelled as to Time and Place, and plainly qualified x 
the Law requires, viz. Without Her Majeſties Authority, ſhould not allo 
be a particular and relevant Libel of Treaſon. | 
But the Defenders ſay, That by ſuch a Libel they are deprived of the 
benefite of Exculpation; But this is wholly groundleſs, it having been 
often ſaid, That if the Defenders can but qualifie any probable Pretert 
for their Riſing and Continuing in Arms without Authority, to takeoff 
the Preſumption of the Law, it ſhould be admitted; But when they can 
qualifie no Pretext, nor can aſſign the leaſt probable Cauſe for their 
Riſing and Continuing in Arms, as they did, except it was to Coun- 
tenance Invaders, or to raiſe Inſurrection within the Countrey ; How is it 
poſſible that this their Riſing in Arms without Authority, as is libelled, 
ſhould not be Treaſon? Nor is there any thing here left to the Judg- 
ment of the Aſſize, ſave moſt plain and palpable matter of Fact, viz. That 
the Defenders Roſe and Continued in Arms, which being qualified as the 
Law requires, vis. That it was without Her Majeſties Authority, it in- lign, 
evitably preſumes the Treaſonable Intention, which being further joyned the | 
with the Circumſtances mentioned in the Inditement, cannot but evinc: ther 
to all Men, That the Riſing and Continuing in Arms without Authority, {#2 
and in the Circumſtances above-mentioned, was an Ouvert A& ot Rebel- ili 
lion, ſpecially when nothing is, or can be adduced, to give it a more pro- 
bable Interpretation. wr | = 
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The Defenders inſiſt much, That they were not verſantes in illicito, That | 
they only went out for Diverſion or Buſineſs, with their ordinary Arms 
and Servants;but what can be more [licirum than to Riſe and Continue in 


Arms without Authority, the very Deed forbid by the Law as Treaſon- 
able ; And what need of any further Qualifications of their Intention, 
ance the Law makes, without Authority, to be ſufficient 3 And the Indite- 
ment doth alſo ſuperadd moſt pregnant Circumſtances to verifie their ill 
Intention, Which are not ſo much as offered to be Canvelled, except by 
what if this ? or what if that ? which plainly ſigniſie nothing. 

The Defenders ſeem to inſinuate, Thatthey did not ſo much as know there 
was an [nvading Fleet upon our Coaſt ; but it is fo nottour, that at that 
time. the Invaſion was Univerſally known, and likewiſe fignified by a 
Proclamation, That this Alledgeance is manifeſtly Difingenuous. 

But the Defenders further alledge, Eſto, That Riſing and Continuing in 
Arms, as they did, was ſuſpicious, yet Suſpicions cannot found a Libel of 
Treaſon ; But the Defenders advert not, That it is. nor matter of Suſpici- 
on that is objected, far leſs their Travelling with their ordinary Horſes, 
Arms and Equipage, as formerly they were wont; but plainly, that at 
ſuch a Time when the Countrey was openly Invaded by a Foreign & moſt 
Formidable Enemy, they being never qualified to the Government, ſhould 
have run together in Arms without Her Majeſties Authority, which is all 
that the Law requires to make them guilty, and which in effect with the 
other Circumſtances libelled, declares their Treaſonable Intentions to a De- 
monſtration. j 

The Defenders ſay, That their caſe differs from Caldwals : But albeit 
they may vary in ſome Circumſtances, yet its certain, That, as to the 
main, Caldwal and his Complices were found guilty of Treaſon only for 
their Raifing of about Thirty or Fourty, and Continuing in Arms without 
Authority, when there was an other Party in the Countrey engaged in an 
open Inſurrection: So that the Defenders having in like manner, Riſen 


4 and Continued in Arms without Authority, when there was a far more 
ten dteadful Enemy Imminent upon our Coaſt, cannot but fall under the ſame 
off Conſtruion ; And that Caldwals Procels and Doom was afterwards re. 


duced, fignifies nothing, ſince it was reduced, for Reaſons wholly dif- 
ferent and alien from the caſe in hand, and which are ſo well known, as 
they need not be repeated. 

The Defenders do alſo endeavour to take off what was alledged from 


led. che A& of Parliament, That even the Attempt and Conatus in this caſe is 
adg: condemned, by telling us, That this Conatus doth alſo require an Ouvert 
That MA But Eſto, it be ſo, what more Ouvert Act can be required, than open 


Riſing in Arms? and what doubt can there be of the Intention and De- 
+ in. M'g2, when both the Act of Parliament, and the other Circumſtances of 
ned Mie Deed, do fo fully clear it? And therefore it is in vain to notice ei- 
ince ner Caddels caſe, wherein there was indeed no Sentence, or yet Ba/me- 
rity, Is caſe, where the Ouvert Act was thought to be doubtful, when the 
del iüng and Continuing in Arms, is, in this caſa, an Act both Ouvert in 

it ſelf, and expreſly defined to be ſuch by the Act of Parliament. 
The Defenders are at ſome pains to make it believed, That the libelling 
ff Art and Part cannot ſuſtain this Inditement. But 1%. The Advocate 
E 2 adheres 
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adheres to his Inditement as libelled and qualified with Art and pat 
ade. Tho Art and Part be libelled, and the Act of Parliament makes it 
Supplement for relevancy in all caſes; yet Her Majeſties Advocate finds n 
Neceſlity to enter further into that Debate, than to Adhere as above 
ſeing that his Inditement is founded on clear Law, and that he as clear 
ſubſumes in the Terms of Law, viz. The Riſing and Continuing in Ar 
without Her Majeſties Authority interpoſed, the Levying of War, an 
taking up Arms againſt Her Majeſty, and open Correſponding with He 
Majeſties Enemies and Our Invaders, and that not only by the aboye 
mentioned real Correſpondence, but even by Enticeing them otherways t 
Invade, as ſhall be proven if needful : All which are too manifeſt] 
Acts and Deeds of Rebellion, to need the Conſtructive Support of Art an 
Part, further than that Actor, Art and Part are perpetually Connected to 
ether. 
- And therefore, upon the whole, ſince, as hath been ſaid, the Count 
was, at the time Libelled, in the moſt Imminent Hazard of a moſt D. 
ſtructivye Invaſion; And that, at that very Time, the Defenders tot 
Great Surprize and Aſtoniſhment of all Her Majeſties Good Subjects, D 
flee out in Arms, and Conveen and March, and Troop + 7p in Arm 
without Her Majeſties Authority, which in Law is ſufficient, andel 
with the other aggravating and moſt concludent Circumſtances above-lib 
led, which were not offered to be taken off with any Rational or P 
bable Pretext; It appears to be without Queſtion, That the Defend 
fall under all the Conclufions of the Libel, And ought to be made Lyab 
in the Pains thereof. 
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(Cs TUSTICIARIA, S. D. N. Regine Tenta in Nova 
A Seffronis Domo Burgi de Edinburgh, Vigeſimo ſecundo die 
menſis Novembris milleſimo Septingenteſimo Ottavo per Nobilem 
et Potentem Comitem Georgium Comitem de Cromertie, &c. 
Juſticiarium Generalem, et Honorabiles viros Adamum Cokburne 
de Ormiſtoun Fufticiarium Clericum, ep Joanne Lauder 
de Fountainhall, Gulielmum Anſtruther de Eodem, et Gilbertum 
Eliot de Minto, Magiſtrum Robertum Steuart de Tillicoutrie, et 
Magiſtrum Jacobum Erſkine de Grange, Commiſſionarios Fuſlici- 
arii Dif, S. D. N. Regine. 


Curia legittimè affirmata. 


an. 

une Stirling of Keir. 

ebibald Seton of Touch. 

Wild Stirling of Carden, 

lurles Stirling of Kippendavie, and 

trick Edmonſton of Newtown. | | 

hdeed and Accuſed at the Inſtance of Sir Fames Steuart Her Majeſties 
locate, and as having ſpecial Warrant from Her Majeſty for that Efte&, 
ir the Crime of Treaſon and Leſe-Majeſty, in manner mentioned in the 
ditement raiſed againſt them thereanent, 1461 


Purſuers. | | Procurators in Defence. 


Sir James Steuart Her Majeſties Sir Patrick Home, 


Advocate, Sir David Forbes. 
Sir Walter Pringle, and Sir James Steuart, 
Sir Francis Grant, Advocates. Mr. Alexander Mcleod, 


Mr. James Grahame, 
Mr. Valter Stenart, 
Mr. Fobn Elpbinfon, 
Mr. Coline Mckenzie, 
Mr. Charles Cokburne, and 
Mr. David Lauder, Advocates. 


The Lords, Juſtice-General, Juſtice-Clerk, and Commiſſioners of -Juſti- 
clary, having Conſidered the Inditement at Her Majeſties Advocate's In- 
tance, againſt James Stirling of Keir, Archibald Seton of Touch, Archibald 
Stirling of Carden, Charles Stirling of Kippendavie, and Patrick Edmonſton 
of Newtown Pannels, with the foregoing Debate thereon, THEY FIND, 
The ſaid Pannels, their Riſing and Continuing in Arms without Her Ma- 
eſties Authority, and actual Correſponding with an open Enemy upon the 
Coaſt, ready to Invade this Part of Great Britain called SCOTLAND, 
Relevant to infer the Pains of Treaſon lihelled, againſt the Pannels 5 And 
Repel the whole Defences proponed for the Pannels, and Remit the Whole 
to the Knowledge of an Aſſize. Sic Swubſcribitur, 

EE | | Cromertie I. P. D. 
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Archibald Seton of Touch, 


Sir Francis Grant Advocates, 


 Jebn Hamilton Portioner of Newbottle, Sir Fames Fleeming of Rathobyres 


[ 22 a 
The ſaid Lords, for ſeveral Cauſes and Conſiderations, continued 
Dyet of the ſaid Cauſe till Fhree aClock in the Afternoon, and Oxa:;3 


ed Aſſizers and Witneſſes to attend then, ilk Perſon under the Pain 
One Hundred Merks, and the Pannels to be carried back to Priſon, 


| VT IA FUST. ICIARIA, S, D. N. Reginæ Tenta 
Poſt meridiem Nova Seffionis Domo Burgi de Edinburgh, vie 
| fecundo die menſis Novembris mille frms Seytingenteſimo ( 
taro per Nobilem et Potentem Comitem Georgium Comic, 

de Cromertie, ec. Juſticiarium Generalem, et Honor abj 

viros Adamum Cokburne de Ormiſtoun Fufticiarium Cl, 

cum, Dominos Joannem Lauder de Fountainhall, Gulielm 

Anſtruther de Eodem, et Gilbertum Eliot de Mint 

et Magiſtrum Jacobum Erſkine de Grange, Commiſſionari 

Tuſticiariz Dif. S. D. N. Regina. | 

Curia legittim? affirmat 


Intran. 
James Stirling of Keir, 


Archibald Stirling of Carden, | 

Charles Stirling of Kippendavie, and 

Patrick Edmonſton of Newtown. | | M 
Indited and Accuſed at the Inſtance of Her Majeſties Advocate, and 

having ſpecial Warrant for that Effect, for the Crime of Treafon and Le 

Majeſty, in manner mentioned in the Inditement ratfed againſt them ther 

anent. 


n | 3 
Sir Janes Steuart Her Majeſties Adrocate, Procurators in Defenc 
Sir Walter Pringle, and | | | . 
day; 
ett 


AS SIZ E. 


Sir Thomas Young of Roſebank, Henry Niſbet younger of Dean 


liam Turnbul of Currie, Sir John Clark of Pennycook 
ames Kinloch of Stonyflate, ' Fobn Hunter Merchant in Edind, 


ames Deans of Woodbouyſelie, David Cleland Merchant there. 


James Gordon Merchant in Elinburg h, 
Gilbert Campbell Merchant there. 
William Duncan Merchant there, 
Alexander Brown Merchant there, 
Robert Maliuood Merchant there. 
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The Aſſiae lawfully Sworn, aud no Objection of the Law made by the 
p:nnels in the Contrary. 8 ret | 
The Purſyer for Probation adduced the Witneſles after Deponing, vis. 
Mr. David Fenton in Dunkeld, Aged Fourty Years or thereby, Married, 
lemnly Sworn,purged of partial Counſel, Examined upon the Libel,Depones, 
hat about the time Libelled, being about the Twenty or Twenty One of 
#cþ, tho he knows not the Pannels Names, yet by their Faces he re- 
embers they were at his Houſe at Dunbeld, ſome of them two Days, and 
me but One Day, That two of them that came there on Sunday, went 
ay on Monday Morning, viz. Carden and Kippendavie, and that the 
leſt went away from his Houſe on Treſday ; Depones, that all of them 
ein Arms, all of them having Swords, and ſome Piftols 5 But he can- 
wt Remember how many pair of Piſtols he ſaw. That nine of them 
wned themſelves to be Maſters, and that there were ſeven Servants, and 
ut he ſaw no other Weapons, but Swords and Piftols as faid is; Depones 
Wat all the Maſters Lodged in his Houſe ; But that the Servants and 
Horſes Lodged in common Stables. Depones, That he did not hear any 
{them ſpeak of the Government, or the Invaſion that was then intended; 
Ind that he knows nothing of their Purpoſe or Deſign of coming to his 
fouſe, or why they were together. Depones, that when they went a- 
ry, ſome of them went to the Eaſt Boat on the Water of Tay in the way 

mards Perch, and others of them Croſſed at the Weſt Boat in the way 
wards Strathbrand. And this is all he knows, and is the Truth as he 
ul Anſwer to GOD. Sic Subſcribitur. 


4 . 
Q 


Da. Fenton. 
Cromertie. 


John Mclearan, Change-keeper at the Bridge of Turk, Aged Fourty 
Six Years and upwards, Married, ſolemnly Sworn, purged of partial 
Counſel, Examined upon the Inditement, and interrogate, Depones, That 
bout the Fifteenth of March laſt, He ſaw the Five Pannels at his Houſe, 
but that he was not at Home when they came, and came Home the next 
Day; And that he ſaw with them William Grabame, Alexander Steuart 
brother to Ardvorlicb, and a Brother of Touch's, and Remembers of none 
chers, but ſome Servants whoſe Names he knows not; That they went 
way from his Houſe the next Morning, and that all of them had Swords, 
nd ſome of them had Piſtols, and ſaw them have ſome few Guns, but he 
ows not how many; Depones, that he was not ſent on any Meſſage, 
nor knows of none other their being ſent on any Meſſage from his Houſe 
by the Pannels, and that they went from his Houſe ſtraight Eaſtward to- 
wards Lenie; And that he did not hear them ſpeak of any Perſon that 
hey expected to meet them at his Houſe ; Cauſa ſcientia patet, and this 
s all he knows, and is the Truth as he ſhall Anſwer to GOD. And be- 
Ing further Interrogate, if he heard the Pannels ſpeak of the Government, 
r of King James, or the Prince of Wales, or of the French Invaſion, or 
their Landing in any Place in the North, Depones Negativd: And 
Wis is alſo the Truth as he ſhall Anſwer to GOD. Sie * 


es 


„ ML. 
Cromertie. 


he "hs F 2 | Daniel 
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Daniel Moriſon Servant to the Laird of Keir, Aged twenty three year, 
or thereby, Unmarried, ſolemnly Sworn, purged ot partial Counſel, Fx. 
mined and Interrogate, Depones, That about the time libelled, he fav 

the Pannels, with ſome others, to the number of ten or twelve Horſe at 
Dunkeld, and at Appinadove, and at the head of Lochearn, and that they 
had Swords and Piſtols, but no other Weapons that he ſaw ; Deponey 
T hat the firſt place he ſaw the Pannels was at a place near the Bridge of 
Turk, and went then to Appinadove,and from that to Dunkeld;Depones that 
he heard, That there was one Campbell who Commanded a Party at the 
Bridge of Allan, and that Keir being informed thereof, and that they de. 
ſigned to Apprehend him and his Horſes, occafioned his going away with 


his Horſes; and that Touch was with him that Morning, and went alon 
with him to Dunkeld, and that they met Carden and Kippendavie at the 
Bridge of Turk, and that Newtown came there that Night, and from thence 
went all to Lochearn; Depones, he heard them ſpeak nothing of the pre. 
tended Prince of Wales, or of the Invaſion then intended, and that Kr, 
Carden, and. Touch, came home together from Dunkeld, and that to the 
beſt of the Deponents memory, it was on the twenty third of March that 
they were at Dunkeld, and that he knows not what was the occaſion of 
their parting 5 and Depones, That it was on the ſeventeenth of that 
Month that they went from Keir, and Depones, That Carden and New. 
#Zown had neither Sword nor Piſtol that he ſaw, and that none of the Ser- 
vants had either Piſtol or Sword, except Keirs Man who had a Sword; 
And Depones, That Touchs Brother who was in Company, had neither 
Sword nor Piſtol that the Deponent ſaw; Cauſa ſcientie patet: And this is 
the Truth as he ſhall anſwer to GOD. And Depones he cannot Write, Sic 


ſubſcribitur. Cromertie. 


®. * 


Peter Wilſon, Servant to the Laird of Keir, Aged thirty years or there. 
by, ſolutus, ſolemnly Sworn, purged of partial Counſel, Examined upon 
the Libel, and Interrogate, Depones, That about the Seventeenth Day of 
March laſt, Keir, accompanied with Touch and his Brother, and others, 
to the number of five Horſe, came irom Keir, and were that Night at the 
Bridge of Turk, where Carden and Kippendavie met them, and went all 
of them next day to Appinadove, where one Mr. Hay met them; De- 
pones, That the Occaſion of Keirs going from his Houſe, was the Ap- 
prehenſions he had of being Seized with his Horſes, by the Forces then y- 
3 ing at Stirling, as he heard. Being Interrogate, if he heard the Pannc|s 

ſpeak any thing concerning the Government, the Prince of Wales, and 
the intended Invaſion, Depones Negative, but that they heard, That Ad- 
miral Bing had chaſed the French Fleet off the Coaſt, before they went 
from Keir ; Depones, That ſeverals of them had Swords and Piſtols, but 
cannot be poſitive whether Carden and Touch, Brother had any or not, of 
if any of the other Servants had any, except the Deponent himſelf, and 
that they had no other Weapons that he ſaw ; and Depones, That it was 
at Lochearn, and not at Appinadove that Mr. Hay met them. Cana ſcien- 
tie patet; And this is the Truth as he ſhall anſwer to GOD. Sic ſub 
ſceribitur. | | Patrick Wilſon. 
5 Cromertie. 


6» . io-.- a cf 
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The 
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The Lords, Juſtice General, Juſtice Clerk, and Commiſſioners of Ju- 
ſticiaty ordain the Aſſize preſently to incloſe, and return their Verdict 
to Morrow at twelve a Clock, in the high Council-houſe, and the hail 
Steen Aſſizers to be preſent each of them, under the pain of two hundred 


Merks. 


URIA FUSTICIARIA, S. D. N. Regine Tenta in Pretorio 
Burgi de Edinburgh, Vigeſimo Tertio die menſit Nove mbris 
willeſi mo Septingenteſimo Od ævo per Nobilem et | otentem (omitene 
Georgium Comitem de Cromertie, G. Juſticiarium Generalem, et 
Honorabiles viros Adamum Cokburne de Ormiſtoun Juſticiarinm 
Clericum, Dominos Joannem Lauder de Fountainhall, Gu— 
lielmum Anſtruther de Eodem, et Gilbertum Eliot de Minto, ex 
Magiitrum Jacobum Erskine de Grange, Commiſſonarios Juſti- 

ciaris Dig. S. D. N. Regine. 

Curia legittin? affirmata. 


The ſaid Day, the Perſons who paſt upon the Aſſize of James Stirling 
of Keir and others, Returned their Verdict in preſence of the ſaid Lords, 
whereof the Tenor follows. 


Edinburgh 22d. November 1708. 


The above Aſſize having incloſed, did choiſe Sir James Fleeming of 
Rathobyres their Chancellor, and Gilbert Campbell Merchant in Edinburgh, 
to be their Clerk. And having conſidered the luditement purſued at Her 
Majeſties Advocates inſtance, as having ſpecial Warrant from Her Majeſty 
for that effect, agaitiſt Jawes Stirling of Keir, Archibald Seton of Touch, 
Archibald Stirling of Carden, Charles Stirling of Kippendavie, and Fatrick 
Edmonſton of Newtown; for the Crime of Treaſon and Leſe-Majeſty, with 
the Debate thereupon, the Lords Juſtice General, Juſtice Clerk, and Com- 
miſſioners of Juſticiary their Interloquitor pronounced thereupon, and De- 
poſitions of the Witneſſes adduced, They all in one Voice Find the Libel 
not proven, Jn witneſs whereof ( written by the ſaid Gilbert Campbell) 
thir Preſents are Subſcribed by our ſaid Chancellot and Clerk, day and 
date foreſaid. Sic ſubſcribitur. James Fleeming. 

GSilb. Campbell Lierk, 


After Opening and Reading of which Verdict of Aſſize, The Lords 
Juſtice General, Juſtice Clerk, and Commiſſioners of Juſticiary, Aſſoilzied 
the Pannels, and diſmiſſed them from the Bar; Whereupon they took In- 
ſtruments. Sie (ubſcribitur. 


FINIS: 
G 


Cromertie I. P. D, 


0. 
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APPENDIX. 


AER Account of the Tryal of the Five Priſoners above-ſet 
down, being only an Extract of what is contained in 
„the Records of the Court, and withal ſuch in it ſelf as 

cannot but appear to every Obſerving Reader, to be 
Short and Defective in the Probation; Her Majeſties Advocate 
hath thought fit to add what enſues with all Plainneſs and Im. 

ality for the better Clearing of this whole Matter. 

The Advocate having received Her Majeſties ſpecial and reite- 
rate Orders, to raiſe a Proeeſs of Treaſon againſt the Five Gentle- 
men, accuſed and ſent down Priſoners from London on that Ac- 
count; He, with the firſt Conveniency prepared and gave them 
their Inditerents ;- But taking Notice about the ſame time, 
That four or five of the Perſons engaged with the Priſoners in 
theſe Treaſonable Practices had Abſconded, and did ſtill Abfcond; 
he firſt raiſed Criminal Letters againſt them, to Oblige them to 
Compear, and then giving out the Inditement to the five Pri- 
ſonets, he therein did make mention, That they with their 
Complices, did Riſe and Continue in Arms without Her Maje- 
ſties Authority; And that of theſe their Complices, four Perſons, 
Via, Major William Grahame, George Seton Brother to the Land 
of Touch, Alexander Stewart Uncle to the Laird of Ardvorlich, 
and Charles Hay alias Fleeming, had Withdrawn and Abſconded, 
and were to be Outlawed for their none Compearance. 
Hut after that the Five Priſoners had got their Inditement, 
Three of theſe that Abſcanded, and were in Hazard to be Out- 
lawed, ſent to Her Majeſties Advocate their Offers to find Bail 
for their Appearance when called, if ſo be the Advocate would 
ſtop his Procedure againſt them. With which Offers the Advo- 
cate (having no Deſign, but to find out the Perſons, and make 
them Appear) Complyed; and gat Bond and Bail from the Caid 
George Seton and Alexander Steuart, as likeways from one James 
Malcolm who had formerly Withdrawn; And withal Major 
Grabame Offered to Compear whenever Called; Whereupon 
the Advocate ſtopt his Procedure, as he had Promiſed, and kept 
up the Summonds. | 
But the Advocate conſidering at the ſame Time, how little 
—.— ene G 2 Probation 
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Probation he had againſt the five Priſoners; And that in the 
Examinations taken by the Privy Council in the Months of Ari 
and May laſt, Major William Grahame, George Seton, Alexander 

Steuart and James Malcolm appeared to be the moſt material Wit. 
neſſes, and beſt Evidences for the Queen; in regard that Fame; 
Malcolm was certainly aboard the French Fleet when oftering to 
Invade; And that it was ſaid that Major Grahame his Brother 
in Law, had Reported at the Laird of Keirs Houſe, that Mr. 
Malcolm had Kiſſed the Pretenders Hands; And that it wa 
alſo ſaid, that Commiſſions were either come already, or to 
come from the Pretender to the Gentlemen Priſoners 3; The Ad. 
vocate juſtly thought, that having theſe Men now within his 
Reach, he could not omit to call them as Witneſſes in the Pro- 
ceſs he had raiſed againſt the Priſoners, wi.hout a groſs Over. 
_ 75; | | 
; But becauſe he had before this Time given the Five Priſoners 
their Inditement, with a Liſt of the Witneſſes to be adduced 
againſt them, and of the Perſons who were to paſs upon the 
Inqueſt, conform to the Act of Parliament 1672. And that 
in this Liſt of Witneſſes the Four Perſons above-named, and 
which now he deligned to add, were not contained; Therefore 
finding that he had {till Time enough to renew the giving of the 
Inditement formerly given, he cauſed add thereto his new Wit- 
neſſes, and thus ordered the Inditement to be given a ſcrond 
Time, with all due Formalities which the Law requires ; And 
thus the Inditement brit given upon fifteen Days, becauſe the 
Witneſſes there mentioned were Remote, and at ſome Diſtance, 
and the Inditement given the ſecond Time, with the Lift of the 
Additional Witneſſes, upon more than Fourty Eight Hours, 
which is all the Act of Parliament requires in the Caſe of Trea- 
ſon, being the ſame; The Priſoners not only got both, but 
raiſed their Exculpation, and thereupon after the ſecond giving 
of the Inditement, Summoned ſome of theſe Additional Witnel- 
ſes, that the Advocate had given in Lift to be adduced againſt 


them, to be Witneſſes for them. 


And thus the Inditement firſt and laſt given, being in terminis 
the ſame, and the Relevancy thereof having been Debated upon 
the firſt Copy, This Inditement one and the ſame in two Copies, 
came to be Adviſed by the Lords upon the 2 2d. day of November; At 
which Time the Lords Commiſſioners of Juſticiary, were pleaſed 

- to 


. 
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to give out their Interloquitor upon the Relevancy, finding as a- 
bove, The Riſing and Continuing in Arms without Her Ma- 
jeſties Authority, and actual Correſpondence with the Enemies 
Invaders, Relevant to infer the Crime and Pain of Treaſon. And 
when this Interloquitor was pronounced, The Advocate only ſaid, 
That he had Libelled, Riſing and Continuing in Arms without 
the Warrant of Authority, and had added as an Aggravation, 
That this was done in real Correſpondence with the French In- 
iaders, but that he had not Libelled both the Points as ſet 
down in the Interloquitor, becauſe Actual Correſpondence, 
was indeed ſeparately Treaſon ; He likeways took Notice, 
That the Interloquitor did only mention the Concluſion of 
Treafon, but not the other Alternatives contained in the Con- 
duſion of his Libel ; But the Lords Commiſſioners Anſwering, 
That the Advocate ſhould reſt Satisfyed with the Interloquitor 
* pronounced, he acquieſced, and went on to the 
7 | 
And the Jury being choſen and conſtitute, he firſt adduced 
efore them {ſuch Witneſſes, as could prove the Priſoners their 
Riſing and Continuing m Arms without Authority, and theſe 
formerly Examined by the Privy Council, and now adduced as 
Witneſſes not Deponing, either through failure of their Me- 


nd mories, or ſome other Miſtake, {v fully as they had declared be- 
od fore the Privy Council; The Advocate to ſupply and compleat 
the the Probation, both as to the Riſing and Continuing in Arms, 


ind the Manner and Deſign thereof, and as to the Co rreſpon- 
lence with the Invaders, adduced Major William Grahame one of 
he additional Witneſſes. 

But againſt him and the other three additional Witneſſes, the 
rocurators for the Priſoners did object, 1m. That they were 
ocii Criminis. 2do. That the Advocate had affirmed them to be 
uch in his Inditement. ztio. That therefore they could not be 
admitted as Witneſſes, until they were firſt Pardoned and In- 
demnified. 410. That they were not contained in the firſt Liſt 
o Witneſſes, given out with the Inditement by the Advocate, as 
by the Act of Parliament 1672, was required, But 5:0. That 
ney were only additional Witneſſes, in the Liſt ſubjoyned to 
he ſecond Copy of the Inditement, that was given in manner 
bove-mentioned, . 


H To | 
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To all which the Advocate Anſwered; And to the Firſt, Tul 
 Socii Criminis were allowed to be good Witneſſes, in the except {Wit 
and privileged Crime of Treaſon, as is clearly Aſſerted by 
| Lawyers on that _ 3 And that in effect Trea ſonable Co 
ſpiracies and Inſurrections, could ſcarce ever be proven, ſave 
the very Socii, who were partakers in the Crime. 

2do. That even in the preſent Tryal, the Lords Commiſ 
oners had admitted the Laird of Keir's two Servants to be W 
neſſes, tho they were Socii with the Priſoners in the Crime 
belled. $77] 
| 3Ztio. That after the InſurteCtions at Pentland and Boths 
Bridge, and in ſeveral other Caſes ſet down in the Records 
the Court, Socii Criminis were admitted as neceſſary and proba 
Witneſſes. ä 

4to. That the Advocate had in the Inditement given tot 
Priſoners, made mention of theſe additional Witneſſes, becalfi 
at the time of forming the Inditement, they had truly will \ 
drawn and Abſconded, and if they had not thereafter come 
and offered themſelves, they had certainly been Outlawed; k 
ſince they had come in and given Bail, before the Inditeni 
was inſiſted in, the Advocate had paſt from the Proceſs aga 
them, and he was alſo Maſter of his own Inditemcnt, to | 


form that part thereof, as the thing had thereafter happened. MW thelt 
570. That therefore there was no Neceflity that theſe additioſ the 
Witneſſes, ſhould be either Pardoned or Indemnified, ſince ti faid 
were not under the Terror or Metus of any Sentence, nor of viſin 
much as having been Outlawed ; Seing that in effect there T1 
neither Proceſs nor Certification againſt them. And tho' ſoſ jecte 
times ex nimia cautela, Remiſſions have been procured,and offer. Wit! 
to Witneſſes, who were ſaid to be Socii Criminis before they © 8 
addi 


Depone; yet it is moſt certain, That there was no Neceſſity 
that Offer, where there was neither Outlawery nor Senten the 
nor hath it been conſtantly obſerved : And that in the preſq give 
Caſe, where there was neither Sentence nor Certification, ¶ aske 
that the Advocate offered to deſert the Summonds he had rail it c 
there was not any ſhadow of ground to pretend, that they w dite1 
either Socii Criminis, or needed a Remiffion. _ in a 

6to. That theſe additional Witneſſes were not in the firſt IJ and 
of Witneſſes, given in with the Inditement, did plainly hapf and 
becauſe they were not then come in, nor had the Advocate Cop 


ound to expect their Appearance. But ſince theſe additioflal 
Witneſſes did afterward come in, and preſent themſelves, as 
in been above declared, and that the Advocate found them to 
. neceſſary Witneſſes, he moſt orderly gave the Priſoners a 
. Inditement, the ſame with the firſt, with the Liſt of theſe 
Jlitional Witneſſes, in due time, more than fourty eight Hours 
fore their Appearance, and with all the uſual Formalities 
gadtiſed in ſuch Caſes, and which was the uſual Cuſtom of giving 
inonal Witneſſes in all Caſes of this Nature; Beſides, that 
+ is moſt certain, that by the Act of Parliament 1672, all pro- 
ded is, That the Perſons Criminally Accuſed, may have a Liſt 
f the Witneſſes to be adduced againft them, in due time, that 
„ with their Inditement, and with the ſame ſpace and Inducie, 
tat their Inditement is given, to the effect (as the Act of Par- 
nent expreſſes it) That they may know what to object againſt 
heſe Witneſſes, and may take forth Diligence for Summoning 
f Witneſſes, for proving their Objections, why theſe con- 
nined in the Liſts given them, ſhould not be admitted to be Wit- 
neſſes 3 All which was exactly obſerved in this Caſe: 
timo. That the Priſoners themſelves were ſo far ſatisfied, 
that this Liſt of additional Witneſſes was regularly given with 
the renewed Inditement, that they did alſo Summond ſome of 
theſe Witneſſes, to be Witneſſes for them, as the Execution, of 
the Exculpation given to the Advocate, after his giving of the 
fad renewed Inditement may teſtifie, nor did they before Ad- 
riſing reclaim, or offer any Objection. | 
- Theſe Anſwers, its thought, did abundantly ſatisfie all ob- 
jected ; But {ome of the Judges alledging, that the additional 
fell Witneſſes ſhould have been in the Lift ſubjoyned to the Indite- 
ment, when firſt given, and that they could not be given in as 
y additional Wytneſſes with the renewed Inditement, after that 
the ſame had been Debated, and Informations ordered to be 
<4 given hinc inde, upon the Debate; The Advocate, after leave 
asked to clear what was ſuggeſted by the Bench, Anſwered, that 
it could not be denyed, but that notwithſtanding of the In⸗ 
ditement firſt given, and the Debate upon it, he might have given 
in an additional Inditement, with an additional Liſt of Witneſſes, 
and therefore à pari might certainly repeat his firſt Inditement, 


and give in the Liſt of additional Witneſſes, with the renewed 
Copy thereof. 4 Lao 


5 og 


To all which the Advocate Anſwered; And to the Firſt, Tho! 
Socii Criminis were allowed to be good Witneſſes, in the except Mit 
and privileged Crime of Treaſon, as is clearly Aſſerted by 
Lawyers on that _ And that in effect Treaſonable Cy 
ſpiracies and Inſurrections, could ſcarce ever be proven, ſave 
the very Socti, who were partakers in the Crime. 

2do. That even in the preſent Tryal, the Lords Commit 
oners had admitted the Laird of Keir's two Servants to be W 
neſſes, tho they were Socii with the Priſoners in the Crime 


belled. 2715 
ztio. That after the Inſurrections at Pentland and Both 


Bridge, and in ſeveral other Caſes ſet down in the Records 
the Court, Socii Criminis were admitted as neceſſary and proba 
Witneſſes. | 

4to. That the Advocate had in the Inditement given to 
Priſoners, made mention of theſe additional Witneſſes, beca 
at the time of forming the Inditement, they had truly will 
drawn and Abſconded, and if they had not thereafter come 
and offered themſelves, they had certainly been Outlawed; B 
{ince they had come in and given Bail, before the Inditeni 
was inſiſted in, the Advocate had paſt from the Proceſs apa 
them, and he was alſo Maſter of his own Inditemcnt, to 
form that part thereof, as the thing had thereafter happened. 

570. That therefore there was no Neceſſity that theſe additio 
Witneſſes, ſhould be either Pardoned or Indemnified, ſince th 
were not under the Terror or Metus of any Sentence, nor of 


j 
q 


much as having been Outlawed ; Seing that in effect there . 1 
neither Proceſs nor Certification againſt them. And tho' ſonff jecte 
times ex nimia cautela, Remiſſions have been procured,and offe Wit 
to Witneſſes, who were ſaid to be Socii Criminis before they ꝗ mer 
Depone; yet it is moſt certain, That there was no Neceſſity add 
that Offer, where there was neither Outlawery nor Senten the 
nor hath it been conſtantly obſerved : And that in the preſq Sive 
Caſe, where there was neither Sentence nor Certification, aske 
that the Advocate offered to deſert the Summonds he had rail it 
there was not any ſhadow of ground to pretend, that they w dite 
either Socii Criminis, or needed a Remiſſion. in a 

6to. That theſe additional Witneſſes were not in the firſt I and 
of Witneſſes, given in with the Inditement, did plainly hap and 
becauſe they were not then come in, nor had the Advocate Coz 


gro 
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und to expect their Appearance. But ſince theſe additioffal 
Witneſſes did afterward come in, and preſent themſelves, as 
th been above declared, and that the Advocate found them to 
neceſſary Witneſſes, he moſt orderly gave the Priſoners a 
e Inditement, the ſame with the firſt, with the Lift of theſe 
litional Witneſſes, in due time, more than fourty eight Hours 
fore their Appearance, and with all the uſual Formalities 
acliſed in ſuch Caſes, and which was the uſual Cuſtom of giving 
tional Witneſſes in all Caſes of this Nature; Beſides, that 
r moſt certain, that by the Act of Parliament 1672, all pro- 
«(ed is, That the Perſons Criminally Accuſed, may have a Liſt 
f the Witneſſes to be adduced againſt them, in due time, that 
with their Inditement, and with the ſame ſpace and Induciæ, 
tat their Inditement is given, to the effect (as the Act of Par- 
lament expreſſes it) That they may know what to object againſt 
eſe Witneſſes, and may take forth Diligence for Summoning 
c witneſſes, for proving their Objections, why theſe con- 
nined in the Lifts given them, ſhould not be admitted to be Wit - 
neſſes 3 All which was exactly obſerved in this Caſe: 
- "timo. That the Priſoners themſelves were ſo far ſatisfied, 
that this Lift of additional Witneſſes was regularly given with 
the renewed Inditement, that they did alſo Summond ſome of 
theſe Witneſſes, to de Witneſſes for them, as the Execution) of 
the Exculpation given to the Advocate, after his giving of the 
ſaid renewed Inditement may teſtifie, nor did they before Ad- 
riſing reclaim, or offer any Objection. | 
- Theſe Anſwers, its thought, did abundantly ſatisfie all ob- 
jected 3 But {ome of the Judges alledging, that the additional 
fell Witneſſes ſhould have been in the Lift ſubjoyned to the Indite- 
y ment, when firſt given, and that they could not be given in as 
y { additional Witneſſes with the renewed Inditement, after that 
end the {ame had been Debated, and Informations ordered to be 
cl} given hine inde, upon the Debate; The Advocate, after leave 
„asked to clear what was ſuggeſted by the Bench, Anſwered, that 
ai it could not be denyed, but that notwithſtanding of the In- 
ditement firſt given, and the Debate upon it, he might have given 
in an additional Inditement, with an additional Liſt of Witneſſes, 
and therefore à pari might certainly repeat his firſt Inditement, 


and give in the Lift of additional Witneſſes, with the renewed 
Copy thereof, A . 
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* And it being further ſuggeſted, That by the Act of Parl;,, 

ment 169 5, Intituled, Act anent the Juſtice Court, whereby the 
Uſe and Cuſtom of Dictating in that Court, is Diſcharged and 
laid aſide, and Debating Viva Voce, and Informations thereupon 
ordered in place thereof, the ſpace of eight Days ordinarily gi. 
ven betwixt the {aid Debating and Adviling, is only given for the 
giving in of Informations. 'The Advocate Anſwered, That that 
{pace was irideed given for the giving in of Informations, but 
without the leaſt Reſtriction, why the Advocate, if he found it 
convenient, might not paſs from the Inditement firſt given, and 
all the Debate upon it, and either reform, renew, or add to hi 
Inditement, as he thought fit, wherefore the Act alſo adds, 
That if after Debating and Informing, any thing be found new 
on either Side, the Parties or Judges {hall point the ſame to the 
other Party concerned, and hear both Parties thereon, and then 
the Judges ſhall proceed to the Adviſing; So that the Judges 
having pronounced no Interloquitor upon the Inditement fir 
given, and the Debate thereon, ſave only that the Parties ſhould 
give in their Informations, the matter was wholly entire. And 
it is without Queſtion, that the Advocate might have paſt from 
the Inditement firſt given, and the whole Debate upon it, and 
therefore he might much more renew and repeat his firſt Indites 
ment, with an additional Liſt of Witneſſes, provided that the Lift 
of Witneſſes be given in the due and competent ſpace that the 
Law appoints, which is indeed the Defenders only Concern; and 
this the Advocate had punctually done, according to the ordinary 
practice of the Court in ſuch Caſes, nor had the Defenders made 
any Exception againſt it, but quietly acquieſced; So that both 
the Act of Parliament was in terminis obſerved, and the Defenders 
had all the Inducie that the Law requires, and could not com- 
plain of the leaſt prejudice, and that therefore the Witneſſes 
ought in Law to have been admitted. . ' | 

But the Bench ſtill inclining to reject theſe additional Wit— 
neſſes, the Advocate was fo far ſurprized with a Demur of this 
kind, which he did not in the leaſt expect, that he {aid he was 
humbly of the Opinion, that to caſt ſuch neceſſary Witneſſes and 
Evidences for the Queen, in a Caſe of this Importance. was 
neither agreeable to Law, nor for the Intereſt of Her Majeſties 
Government. 1 

Notwithſtanding whereof, the Lords Commiſſioners went on; 


And 
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And by their Plurality did Caſt and Reject the Witneſſes. 
Whereupon the Advocate Proteſted, That the Clerk of the Court 
might mark and ſet down in Writing, the Objections made a- 
gainſt the Witneſſes, with his Anſwers thereto, and give him an 
Extract of all, with the Judges Interloquitor thereon, That he 
might Repreſent the ſame to Her Majeſty. 

It was {aid by ſome of the Judges, That Debates about Wit- 
neſſes uſed not to be Marked and Recorded; But they were 
told, That it was uſual, and had been done in ſeveral Caſes. And 
that if the Advocate could have Apprehended, That after his 
Anſwers to the Objections, the Suggeſtion above-mentioned a- 
gainſt theſe Additional Witneſſes, could have made any ſuch 
Impreſſion; he would have craved the Debate to have been ſet 
down in Writing from the beginning ; which tho it was not 
done, could not hinder him to Repreſent the Caſe truly, as it 
was for his own Exoneration. ; 

And thus the Lords Commiſſioners perſiſting by their Plura- 
lity, to caſt the foreſaid neceſſary Witneſſes ; And the Advo- 
cate finding, That his Principal and only proving Evidence was 
cut off, he was neceſlitate to give over the Tryal ; The other 
Witneſſes, who remained to be Examined, being only Witneſſes 
of Hear-ſay, and publick Fame, that by themſelves could prove 
nothing; Whereby the Jury coming to incloſe without Probati- 


on, they could not but return their Verdict, finding the Indite- 
ment not proven, 


- 


There were ſome other Things ſaid on this Occaſion, not 
needful to be here Repeated : Miſtakes may be incident to the 
Belt and Ableſt of Men; And therefore the Advocate doth preſs 
this Matter no furder, nor would he have offered to Repreſent, 
or have at all added this Appendix, if the Debate above ſet 

down touching theſe Additional Witneſſes, had been Marked 
and Recorded. But ſeing Her Majeſty was pleaſed firſt, to 
Order the Raiſing of the Proceſs, and thereafter the Printing 
of the Tryal as it paſt 3 And that any who ſhall Read the above 
Extract thereof, cannot but Deſiderate what is here Endeavour- 
ed to be Supplyed : The Advocate did with all Submiſſion 
judge this Appendix neceſſary, both for Vindicating the Juſtice 
and Reaſonableneſs of Her Majeſties Commands, and the Clear- 
ing of himſelf, of any wilful Neglect in the Execution. 


FINIS. 
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